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A departmental proceeding was initiated against the
respondent, a Sub-Inspector of Police, on an allegation that
in January 1988, while he was working as PSI at Anthiyur
Police Station, he not only did not register a crimnal case
agai nst one Sm. Jayal akshm for the offences found to have
been comritted by her but let her off and delivered back the
seized articles after accepting a bribe of Rs.2,6000/- from
her. A Deputy Superintendent of Police was appointed as an
enquiry officer. He framed the charges and served the same
on the respondent. He then held an enquiry and subm tted his
report to the Deputy Inspector Ceneral of Police who was
conpetent to award the proposed penalty. The Dy. |nspector
CGeneral of Police agreed with the findings recorded by the
enquiry officer and inmposed the penalty of ~compul sory
retirement by an order dated 26.3.91. The respondent filed
an appeal against that order to the Inspector . General of
Pol i ce who dismissed it by an order dated 16.7.91.

The respondent then filed O A No. 4236 of 1991 before
the Tami| Nadu Administrative Tribunal. It was contented
before the Tribunal that only the authority conpetent to
award the proposed penalty could have framed and served the
charge neno and as that was done in this case by a Deputy
Superintendent of Police, only that penalty could have been
lawful ly inposed upon the respondent which was within the
powers of the Deputy Superintendent of Police. As the Deputy
Superi ntendent of Police was not conpetent to award the
penalty of conpul sory retirenment inposition of that penalty
even by Deputy Inspector General of Police should be
regarded as illegal. It was al so contended that there was no
evidence to prove the charge against the respondent. A
contention was al so raised that the respondent was not given
a reasonabl e opportunity to defend hinmsel f. The Tribunal did
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not go into the other contentions raised by the respondent
and allowed his application as it was of the view that "the
charge nmeno under Rule 3(b) should be issued by the
di sciplinary authority enmpowered to inpose the penalty
specified therein and if any |lower authority has initiated
proceedi ngs by issuing the charge nenp then the penalty wll
be limted to those that such |ower authority can award to
the delinquent concerned". As the Deputy Superintended of
Police could not have inposed the penalty of conpulsory
retirement, the Tribunal set aside the order of penalty and
directed the petitioners herein to reinstate the respondent
and remitted the case back to the Deputy Inspector Cenera
of Police to pass an appropriate order. Aggrieved by that
order the petitioners who were respondents in O A have
filed this appeal

The order of the Tribunal is challenged on the ground
that it is based on an erroneous interpretation of Rule
3(b). It was submtted that Rule 3(b) does not specifically
or even by necessary inplication so provide and no such
requi rement-can justifiably be read into it.

Rule 2 of the said Rules specifies the penalties that
can be inposed upon nenbers of the service. Compulsory
retirement is specified is a penalty in clause (h) of that
Rule 2. A Provides that the Governor or any other authority
enmpowered by himby general or special order can institute
di sciplinary proceeding against any nenber of the service.
Rule 4 specifies | the authorities which can inpose the
penalties prescribed in Rule 27 “Rule 3 provides the
procedure that has to be followed before an order inposing
penalty is passed. If —any of the mnor penalties nmentioned
in clauses (a), (b), (c), (e) and (f) of Rule 2 is proposed
to be inposed then conparatively sinple procedure prescribed
in Rule 3 (a) has to be followd.~ If, ~however, it 1is
proposed to inmpose any mmjor penalty specified in clauses
(d), (h), (i) and (j) of Rule 2 then the el aborate procedure
mentioned in clause (b) of that Rule is required to be
followed. Rules 3 (a) and 3 (b)(i) and 3 (b)(ii) read as
under

"Rule 3(a) - In every case where it
is proposed to inmpose on a nenber of a
service any of the penalties mentioned
in clauses (a), (b), (c), (e) and (f) of
Rule 2 he shall be given a reasonable
opportunity of nmking any representation
that he may desire to nmmke and such
representation, if any shall be taken
into consideration before the order
i mposi ng the penalty is passed:”

"Rule 3(b)(i)- 1In every case where
it is proposed to inpose on a nenber of
a service any of the penalties specified
in clauses (d), (h), (i) and (j) of
Rule 2 the grounds on which it is
proposed to take action shall be reduced
tothe formof a definite charge or
charges, which shall be comunicated to
the person charged together with a
statement of the allegations on which
each charges is franed and of any ot her
circunstances which it is proposed to
take into consideration in passi ng
orders on the case. He shall be
required, within a reasonable tinme, to
put in a witten statenent of his
defence and to state whether he desires
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an oral inquiry or only to be heard in
person. An oral inquiry shall be held if
such an inquiry is desired by the person
charged or is directed by the authority
concerned. At that inquiry oral evidence

shal | be hear d as to such of
theal |l egations as are not admtted, the
person charged shall be entitled to

cross-exanmine the wtnesses to give
evidence in person and to have such
wi t nesses called as he may w sh, rovided
that the officer conducting the inquiry
may, for special and sufficient reason
to be recorded in witing refuse to cal

a witness. After the inquiry has been
conpl eted, the person charged shall be

entitled to put in;, if he so desires,
any further~ witten statement of his
def ence.

Whet her- or not the person charged
desired or had an oral enquiry, he shal
be heard in person-at any stage if he so
desires before final orders are passed.
A report of the Jinquiry or persona
hearing (as the case nay be) shall be
prepared by the authority holding the
inquiry or personal hearing whether or
not such authority 1is conpetent to
i npose the penalty. Such report shal
contain a sufficient record of evidence,
if any, and a statenent of the findings
and the grounds thereof.

(ii) After the inquiry or _persona
hearing referred to in clause (i) has
been conpleted, and if the authority
conpet ent to i mpose the penal ty
mentioned in t hat cl ause, i sof t he
opi nion, on the basis of the evidence
adduced duringthe inquiry that. any of
the penalties speci fied therein should
be i mposed on the Government servant, it
shal |  make an order, imposing such
penalty and it shall not be necessary to
gi ve the person charged, any opportunity
of making representation on the penalty
proposed to be inposed.”

We have not set out the provisos to Rule 3(a) and Rule
3(b)(ii) as they are not material for the purpose of this
appeal

Bef ore we consider the requirenent of Rule 3(b) we wll
refer to the three decisions cited by the |Iearned counse
for the appellant. He first invited our attention to the
decision of this Court in state of Madhya Pradesh Vs. Shardu
Singh 1970 (1) SCC 108. In that case a departnental enquiry
was initiated against a Sub Inspector of Police by
Superi ntendent of Police who after holding an enquiry sent
his report to the Inspector General of Police who ultimtely
di smissed the Sub Inspector of Police from service. The
order of dismssal from service was challenged before the
H gh Court of Madhya Pradesh on the ground that the enquiry
hel d by Superintendent of Police was agai nst the mandate of
Article 311(1) of the Constitution as he was inconpetent to
conduct the enquiry. The Sub Inspector of Police was
appoi nted by the Inspector Ceneral of Police. The Hi gh Court
allowed the petition. The State preferred an appeal to this
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Court. Rejecting the contention that the guarantee given
under Article 311(1) includes wthin itself a further
guarantee that he disciplinary proceedings resulting in
di smissal or renoval of a civil servant should be initiated
or conducted by the authorities mentioned in that article,
this Court held as under:

"This Article does not in terms require

that the authority enpowered under that

provision to di smiss or renpve an

official, should itself initiate or

conduct the enquiry precedi ng t he

di smi ssal or renoval of the officer or

even that enquiry should be done at its

i nstance. The only right guaranteed to a

civil servant under that provision is

that he shal I~ not ~ be dismissed or

renoved by an authority subordinate to

that by which he was appointed."”

This Court further held that "we are

unableto agree withthe H.gh Court

that the guarantee given -under Article

311(1) includes wthin itself a further

guar ant ee t hat the di sci plinary
proceedings resulting in dismssal. or
removal of a/civil servant should also

be initiated and conducted by the
authorities nmentioned in that Article.

The |earned counsel also drew our attention to P.V.
Srinivasa Sastry Vs. Conptroller and Auditor General 1993
(1) SCC 419, wherein this Court in the context of Article
311(1) has held that in absence of a rule any  superior
authority who can be held to be the controlling authority
can initiate a departnental proceeding and that initiation
of a departnental proceeding per se does not visit the
of ficer concerned with any —evil consequences. Transport
Conmi ssi oner, Madras Vs. A. Radha Krishana Morthy 1995 (1)
SCC 332 was next relied upon.  Therein also this Court has
held that initiation of disciplinary enquiry can be by an
of ficer subor di nat e to t he appoi nti ng aut hority.
Thesedeci sions fully support the contentionto the'|earned
counsel for the appellants that initiation of a departnenta
proceedi ng and conducting or enquiry can be by an authority
other than the authority conpetent to inpose the proposed
penal ty.

As to who shall initiate and conduct a disciplinary
proceeding, the Rules are silent. Rule 2 A which provides
that the Governor or any other authority enpowered by him
may institute di sciplinary proceedings is an enabling
provision. From the way it is worded it is not possible to
infer that the rule nmaking authority intended to take away
the power of otherwi se conpetent authorities, “like the
appoi nting authority, disciplinary authority or controlling,
authority and confine it to the authorities mentioned in
Rule 2 Aonly. Moreover, it is difficult to appreciate how
this provision can be hel pful in deciding whether the charge
should be franed and the enquiry should be held by that
authority only which is conpetent to inpose the penalties
mentioned in Rule 3(b)(i). An act of instituting a
di sciplinary proceeding is quite different from conducting
an enquiry. Rule 3(b)(i) provides how an enquiry shoul d be
held in a case where it is proposed to inpose on a nmenber of
the service any of the penalties specified in clauses (d),
(h), and (i) and (j) of Rule 2. It lays down the
differentsteps that have to be taken in the course of the
enquiry proceedings. This Rule is conmpletely silent as
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regards the person who should performthose acts except that
the report of the enquiry has to be prepared by the
authority holding the enquiry. Rul e 3(b) (i) itself
contenplates that the enquiry officer my not be the
authority conpetent to inpose the penalties referred to
therein and that becomes apparent fromthe second paragraph
of that sub-rule. If it was intended by the rule-naking
authority that the disciplinary authority should itself
frane the charge and hold the enquiry then it would not have
provided that a report of the enquiry shall be prepared by
the authority holding the enquiry whether or not such
authority is conpetent to inpose the penalty. GCenerally
speaking, it is not necessary that the charges should be
franed by the authority  conpetent to award the proposed
penalty or that the enquiry should be conducted by such
authority. W do not findanything in the rules which would
i nduce us to read in Rule 3(b)(i) such a requirement. In our
opi nion, the viewtaken by the Tribunal that in a case
falling under ~ Rul e 3(b) the charge meno shoul d be issued by
the disciplinary authority enpowered to inpose the penalties
referred to therein and if the charge meno is issued by any
lower authority then only that penalty can be inposed which
that lower authority is conpetent to ward, is clearly
erroneous. We, therefore, allow this " appeal. The order
passed by the Tribunal is set aside and the case is remtted
back to the Tribunal to consider the other contentions which
were raised before it and to dispose of the case in
accordance with | aw




