This document is retrieved c ASE G URU
htt p: //JUDIS.NIC. I N SUPREVE COURT OF | NDI A from https://casequru.in @ Page—1 of
PETI TI ONER
JAFFER HUSSEI N DASTA R

Vs.
RESPONDENT:

STATE OF MAHARASHTRA

DATE OF JUDGVENT:
11/ 09/ 1969

BENCH
M TTER, G K.
BENCH
M TTER, G K.
SIKRI, S M
REDDY, P. JAGANMOHAN
Cl TATI ON
1970 AR 1934 1970 SCR (2) 332

1969 SCC  (2) 872
Cl TATOR | NFO :
D 1983 SC 446 (9)

ACT:
I ndi an Evi dence Act, 1872, s. 27--Scope of.

HEADNOTE:

The appellant was charged under s.  379/34 1.P.C. for
comm tting theft of a parcel containing dianonds along wth
the, two other persons. In the course of investigation the
police went to a newspaper office where they |learnt that one
of the. co-accused had cone to put in adverti senent
respecting the recovery of the dianonds, stating that it was
in his possession, and |left 'an address with the newspaper
The police could not trace that co-accused, but later, as a
result of information furnished by the appellant “to the
police and the panchas the police were taken to a place
where the dianonds were discovered from that other  co-
accused. On the question whether the statement of the
appel | ant was admi ssible in evidence agai nst hi munder s.” 27
of the Indian Evidence Act,

HELD: The statement was not admni ssible.

Under s. 25 of the Evidence Act no confession made by an
accused to a police officer can be admtted in evidence
against him An exception to this is however provided by s.
26 which nakes a confessional statenent nade before a
Magi strate admi ssible in evidence against an accused
notw thstanding the fact that he was in custody 'of the
poli ce when he nade the incrimnating statement. Section 27
is a proviso to s, 26 and nmakes admi ssible so nuch of the
statenment of the accused which |eads to the discovery of a
fact deposed to by himand connected with the crineg,
irrespective of the question whether it is confessional or
ot herwi se. The essential ingredient of the section is that
the information given by the accused nust lead to the
di scovery of the fact "which is the direct outcone of
such information. Secondly, only such portion of t he
information given as is distinctly connected with the said
recovery is admssible against the accused. Thirdly, the
di scovery of the fact nmust relate to the conmssion of
some offence. The enbargo. on statements of the accused
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before the police will not apply if all the above conditions
are fulfilled. If an accused’ charged with a theft of
articles or receiving stolen articles, wthin the neaning of
s. 411 1.P.C.. states to the police. ’'I will show you the

articles at the place where 1 have kept themi and the.
articles are actually found there, there can be no doubt
that the information given by himled to the discovery of a
fact i.e. keeping of the articles by the accused at the
pl ace nmentioned. The discovery of the fact deposed to in
such a case is not the discovery of the articles but the
di scovery of the fact that the articles were kept by the

accused at a particular place. 1In principle there is no
di fference between the above statenment and that made by the
appellant in this case which in effect is that 'I will show
you the. person to whom'l have given the dianmonds exceeding
200 in nunber’. The only difference between the two
statenments is that a ’'named person’ is substituted for ’the
pl ace’ ~where the article is kept. In neither case are the

articles or the dianponds the fact discovered. [338 C -H

In the present case, the police had learnt earlier that
t he other accused had the custody of the di anonds.
Therefore, the statement of the appel -
333
l ant that the other ‘accused had the custody of the dianonds
woul d not be sonething unknown to the police so as to
constitute 'a fact deposed to as discovered in consequence
of information received fromthe appellant.  The discovery,
if any, nerely related to the whereabouts 'of the other
accused. There was no discovery of any fact deposed to by
the appellant within the neaning of s. 27. “1f the police
had not gone to the office of the newspaper and had not
learnt of the conplicity of the other accused with the
crime, the statement of the appellant would anmount to
information received fromhimrelating to the discovery of
the dianonds in the custody of that other accused. [343 B]

Pul ukuri Katayya v. King Enperor, 76 I.A, 65 and K
Chi nnaswany Reddy v. State of Andhra Pradesh, [1963] 3
S.CR 412, referred to

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 84 O
1968.

Appeal by special |leave fromthe judgnent ~ and order
dated Febru‘ary 9, 12, 1968 of the Bombay High Court in
Crimnal Appeal No. 541 of 1966.

A.S.R Chari, T.H Sardar and M 1. Khowaja, for.  the
appel | ant .

B.D. Sharma, for the respondent.

The Judgnent of the Court was delivered by

Mtter, J. The appellant along with two other persons were

prosecuted on a charge under s. 379/34 of the Indian Pena

Code conmitting theft .of a valuable parcel of dianonds from
the person of one Wadilal C Mehta in a railway train
between Masjid Bander and Byculla railway stations on
Novenber 9, 1965 in furtherance of their comon intention

One of these two other persons (hereinafter described as
accused No. 2) was acquitted by the Chief Presidency
Magi strate but the appellant and accused No. 3 were each
sentenced to undergo rigorous 'inprisonnent for | 2 nonths.
In appeal to the H gh Court the conviction of the appellant.
was altered to one under s. 411 and the sentence was reduced
to one of nine nonths’ rigorous inprisonnent. The appell ant
has conme up to this Court by special |eave his main
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contention being that a statenent ascribed to himas having
been nade to the police was artificial and false and in any
event there was no discovery of any fact nade as a result of
that statenment to render it admissible in evidence against
hi m under s. 27 of the Indian Evidence Act.

The case for the prosecution was as follows. Mhta who
had about 215 pi eces of dianonds in paper packets wapped in
a silk handkerchief in the inside breast-pocket of his
garnment got into a local train at Masjid Bander along with a
conpanion at about 8 p.m on 9th Novenber 1965. As the

conpartnent which they wanted to board was already full of
passengers, he and his
334

conpani on had to stand in the passage out si de t he
conpartnent where there were many other persons already
standing including .accused 2 and 3. Taking exception to
the posture of accused No. 2 who was in close contact Mhta
asked himto stand erect and at the sane tinme happened to
notice a piece of his silk handkerchief |lying on the floor
of the conpartnent. Feeling his garnment the realised that
his pocket had been picked and the packet of dianmonds had
di sappeared. Mehta and hi s conpani on caught hold of accused
2 and 3 and searched their persons but to no purpose. At
Byculla railway station they were dragged out of the train
on to the platformby Mehta and his conpanion but the
fornmer managed to get free and slip, back into the train

On shouts being raised the train was brought to a halt but
the two accused' could not be found. Mehta went on to
Victoria Term nus Railway station and | odged a conplaint
there about the happening. He was shown a number of
phot ographs kept at the police station and he pointed out
therefrom three of the persons resenbling the suspects
concerned in the theft of his di amonds. The police
i mredi ately got busy and on the basis of some information
received started |ooking for the appellant but were not
able to trace himthat night. - The next norning (10-11-1965
the conplainant went to the V.T. (Railway station once nore
and identified the photographs of accused No. 2. The
appel l ant was arrested at 12.30 p.m_on Novenber 10, 1965
and accused No. 2 was apprehended very shortly thereafter.
Both the them were brought tothe C1.D. office for
i nterrogation. Apparently bei ng fam-liar
with the npdus operandi of pick pockets the police went
round the offices of several newspapers in Bormbay and at
the office of Bonbay Sanachar Press S.I. Guad was told by
Pawi, the advertisenment manager of the Bonmbay Samachar

t hat two persons had conme to their office on that day at
about 11 a.m for ’'the purpose of putting in an
adverti senent about the recovery of a packet of di anonds.
S.I. Guad learnt fromPawi the nane and address of one D.S.
Parekh as one of the two persons who had earlier interviewed
Pawi for the insertion of the advertisement. Attenpts to

contact Parekh by S.1. Gaud were however unsuccessful . On
the nmorning of 11th Novenmber 1965 the appellant mnmde a
statenment before Inspector Mdkasi and S.1. Graud and this

was recorded in the presence of panchas. The portion of the
statenment with which we are concerned reads:

"1t will point out one GCGaddi alias
Ransi ngh of Del hi at Bombay Central Railway
station at/lIl Cass Waiting Hall to whom |

have given a packet containing dianonds of
different sizes nmore than 200 in nunber."
The appellant thereafter led the police and the panchas
to the Said waiting hall and there fromanong a crowd of
peopl e the
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appel l ant pointed out accused No. 3 to the police. DS
Parekh was also there. The appellant is alleged to have
repeated there the sane statement which he had nmade earlier
at the police station. Accused No. 3 produced a handkerchi ef
contai ning a packet in which 211 di anonds were found. Bot h
accused No. 3 and D.S. Parekh were put under arrest. The
di anonds were identified by Mehta as a portion of those
which he had lost on the night of 9th Novenber. An
identification parade was held by a Justice of the Peace at
4.15 p.m at which Mehta and his companion identified the
appel l ant as al so accused 2 and 3 as bei ng persons who were
standing in the passage outside the first class conpartnent
of the local train when Mehta' s pocket was picked.

The H gh Court came to the conclusion that t he
conplicity of the appellant with the crine alleged rested
only on two pieces of evidence brought forward at the trial
The first was his identification by Mehta and his conpani on
at the identification parade to the effect that he was
present. in the train on the nmaterial date and at the
material —hour. By itself this nmeans nothing because there
were a nunber of other persons who were standing in the
passage at the same-time and there is no suggestion--and
i ndeed there could be none-- that any of these persons were
connected with the crine. To fasten the guilt on the
appel lant the prosecution had to rely on the evidence
furni shed by the statenment alleged to have been nmade by the
appellant to the police and the panchas in consequence
whereof he was said to have led the police party to the
Bonbay Central railway station waiting hail and to the
di scovery of the dianonds fromaccused No. 3. As the
statenment of the accused recorded above was in the nature of
a confession it would cone under the enbargo of section 26
of the Evidence Act unless it can be brought wthin the
ambit of s. 27 of the Evidence Act. which reads:

"Provided that, when any fact is  deposed
to as discovered in consequence of information
received froma person accused of any offence,
in the custody of a police officer, so nmuch
of such information,  whether it anpbunts to a
confession or not, as relates distinctly to
the fact thereby discovered, nay be proved."

In order that the section may apply the prosecution nust
establish that the information given by the appellant led to
the di scovery of sone fact deposed to by him [t is evident
that the discovery nust be of some fact which the police had
not previously learnt fromother sources and  that the
know edge of the fact was first d.erived from information
given by the accused. |If the police had no information
before of the complicity of accused No. 3 with the crine and
had no idea as to whether the di anonds woul d
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be found’ with himand the appellant had nade a statenment to
the police that he knew where the di anonds were and would
lead t,hemto the person who had them it can be said that
the discovery of the dianonds with the third accused was a
fact deposed to be the appellant and .adm ssible in evidence

under s. 27. However, if it be shown that the police
already knew that accused No. 3 had got the dianonds but
did not know where the said accused was to be found, it

cannot be said that the information given by the appellant
that accused No. 3 had the dianonds and coul d be pointed out
in alarge crowed at the waiting hall led to the discovery
of a fact proving his conplicity with any crine within the
meaning of s. 27. The ,fact deposed to himwould at best
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lead to the discovery of the whereabouts of accused No. 3.

Under section 25 of the Evidence Act no confession nade
by an accused to a police officer can be admitted in
evi dence against him An exception to this is however
provi ded by section 26 which nmakes a confessional statenent
made before a Magistrate adm ssible in evidence against an
accused notwi thstanding the fact that he was in the custody
of the police when he made the incrimnating statenent.
Section 27 is a proviso to section 26 and makes adnissible
so nuch of the statement of the accused which leads to the
di scovery of a fact deposed to by himand connected wth
the: crime, irrespective of the question whether it is
confessional or otherw se.. The essential ingredient of the
section is that the information given by the accused nust
lead to the discovery of the, fact which is the direct
outcome of such/nformation. Secondly, only such portion of
the/nformation given as is distinctly connected wth the
said recovery is adm'ssible against the accused. Thirdly,
the discovery of the fact nust ' relate to the comm ssion of
sonme of flence. The enbargo, on statenments of the accused
before the police will not - apply if all the above conditions
are fulfilled. If an accused charged with a theft of
articles or receiving stolen articles, within the meaning of
s. 411 1.P.C states to the police, "I 'will show you the
articles at the /place where | have kept them and the
articles are actually found there, there can be no doubt
that the information given by himledto the discovery of a
fact i.e. keeping of the articles by the accused at t he
pl ace nentioned. The discovery of the fact deposed to in
such a ease is not the discovery of the articles but the
di scovery of the fact that the articles were kept. by the
accused at a particular place. |In principle there is no
di fference between the above statenment and that made by the
appellant in this ease which in effect is that "I will show
you the person to whom | have given the dianbnds exeeding
200 in nunber". The only difference between the two
statenents is that a "nanmed person" is substituted for the
pl ace’ where the article is kept. In neither case are the
articles or the dianopnds the fact discovered.
337

The section was considered by the Judicial Conmttee  of
the Privy Council in Pulukuri Kotayya v. King Enperor(1). A
guestion there arose as to what’' part of a statement of the
accused leading to the recovery of a knife in a murder case
was admissible in evidence. The statenment read:

"About 14 days ago., I Kotayya and
people of ny party lay in wait for Sivayya and
others at about sunset time at the corner of
Pulipad tank. W all beat Boddupati ~ China
Sivayya and Subbayya to. death. The re-
mai ni ng persons Pul | ayya, Kotayya and Narayana
ran away. Dondapati Ramayya who was 'in our
party received blows on his hands. He had a
spear in his hands. He gave it to nme then. I
hi d it and ny stick in the rick of
Venkatanarasu in the village. | will show if
you conme. We did all this at the instigation
of Pul ukuri Kotayya."

The Board held that the whole of the statenent except the

passage "I hid it (a spear) and ny stick in the rick of
Venkat anasrasu in the village. | will showif you cone" was
i nadmi ssi bl e. Hol ding that the extent of the information

adnmi ssible nust depend on the exact nature of the fact
di scovered to. which such information was required to relate
t he Judicial Conmittee poi nted out that "t he fact
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di scovered enbraces the place fromwhich the object is
produced and the know edge of the accused as to this, and
the information given nust relate distinctly to the fact."
The Board was careful to observe that "information as to
past user, or the past history of the object produced was
not related to its discovery in the setting in which it was
di scovered. "

This Court had to consider the scope of s. 27 of the
Evidence Act in K Chinnaswany Reddy v. State of Andhra
Pradesh(2). There the appellant was convicted under s. 411
I.P.C. by an Assistant Sessions Judge. He was tried
along wth another person who was convicted under ss. 457
and 380 I|.P.C A house had been burgled and valuable
articles stolen. During the course of investigation the
police recovered 17 ornaments on the information given by
the appellant. The other accused had al so given information
on the basis of which another stol en ornanent was recovered.
The Assistant Sessions Judge canme to the conclusion that the
ot her accused had actually committed house breaking and had
renoved the ornaments fromthe house burgled and had handed
over 17 —of themto the appellant.  He also cane to the
conclusion that the | 7 ornaments recovered at the instance
of the appellant were in his possession and he therefore
found himguilty under s. 411 |.P.C. On appeal the Sessions
Judge held that the appellant had not been proved to be in
possessi on of the 17 jorna-

(1) 76 1.A 65.

(2) (1963) 3 S.C R 412.
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ments which were recovered at hi's instance from a garden

According to the Sessions Judge the full statenent. of the
appel l ant that "he would show the place where he had hidden
them (the ornanments)" was not admi ssible against him The
Sessions judge held that the part of the statement ' of the
appel lant which related to his having hidden the ornanents
was i nadm ssible. There was a crimnal revision to the High
Court and re-trial was ordered and it was agai nst that order
that the appeal to this Court was directed. Overruling the
interpretation of the Sessions Judge, this Court held that
the whole of the statenent related distinctly to the
di scovery of the ornaments and was adm ssible under s. 27 of
the Evidence Act. It was said:

"These words (nanely, where he had hidden
then) having nothing to. do with the past
history of the crime and are distinctly
related to the actual discovery that took
pl ace by virtue of that statement."

The contention that in a case where the offence consisted of
possession even the words "where he had hidden them' ~ woul d
be inadmssible as it anbunted to an adnission by the
accused that he was in possession of themwas rejected on
the ground that if the statenent related distinctly to the
fact thereby discovered it would be admi ssible in evidence
irrespective of the question as to. whether it amounted to a
confession or not. There can be no doubt that the portion
of the alleged statenent of the appellant extracted by us
woul d be adni ssible in evidence.

The question still remins as to whether the said
statement was really a discovery of a fact disposed to or
weat her there was no discovery within the neaning of section
27 of the Evidence Act because the police was already in
possession of the fact that the accused No. 3 was a person
who had the diamonds. In order to find out the extent of
the know edge of the police as to the whereabouts of the
dianonds it is necessary to look at the testinobny of S. 1.
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Gaud and Pawi, the advertisenent manager, of the Bonbay
Sanmachar. Gaud stated at the trial that he had taken up the
i nvestigation at about 11 p.m on the night of 9th Novenber
1965 and after going to V.T. Railway station he had gone to
Kamat hi pura 6th |l ane to trace the appellant on the basis of
some information received at the railway station. He |earnt
the next day about the identification of the photograph of
the second accused by the conplainant and arrested the
appel lant at 12.30 p.m and the second accused at 1 p.m on
the sanme day. The sane afternoon he visited different
newspaper establishnents including that of Bonbay Sanachar
Press and received information from the adverti senent
manager, Pawi in consequence whereof he went to find D. S
Par ekh. He did not succeed in tracing him and continuing
the interrogation of the appellant and the second

339

accused he called panchas on the nmorning of 11th Novenber
to, have the  statement of  the appel | ant recor ded.
Thereafter he went to the Bonbay Central railway station and
there found the dianobnds with the accused No. 3 pointed out
to himby the appellant. I'n cross-exam nation he said that
he had contacted Pawi. at 3 p.m on |loth Novenber but he
had not asked Pawi to produce the advertisement nateria
nor was the sane shown to him H s testinmny was that he
had only asked for the nane and address of the person who
had gi ven himthe advertisenent nmaterial” and Pawi had done
so from nenory. He denied having’ seen any-letter or any
advertisenment nmaterial at Pawi’'s office. He also denied

that he had told Pawri not to publish the advertisement. It
is to be noted that Police |Inspector Mbkashi exam ned before
S.1. Gaud at the trial had stated in his exan nation-inchief

that at 2.30 p.m on 10-11-1965 he had asked Gaud to
visit different newspaper establishments -including ' Bonbay
Samachar to find out whether the appellant had sent' ‘anyone
there to surrender the dianonds as uncl ai med.

Pawi’s evidence was that two persons had come to see
him on Novenber 10, 1965 for the purpose of putting in an
advertisenent relating to the finding of a packet of
di anonds. According to Pawi the two persons had given hima
text of an advertisenent to b.e published along with a
covering letter signed by one and counter-signed by the
other and that the third accused was one of the persons - who
had net himat his office and that the covering letter as
wel |l as the advertisenent material had been’ signed by both
the persons who had net him The charges for advertisenent
amounting to Rs. 40 had been paid by one of them and a
recei pt taken. One of the two persons had also produced a
card of Dawood Sul eman attached to the covering letter in
response to a request for identification. The letter ~ dated
10-11-1965 shows that it was addressed to the nanager
Bonbay Sanmachar signed by Ransingh Santram and Dawood
Sul eman Ghanchi and the text of it:

"W have found di anond packet s on
(platform) No. 3 of Masjid Bunder station  at
eight o' clock at night on the date 9-11-1965.
A public notice in respect thereof is sent
herewi t h. Pl ease publish the sane on the

first page of the issue dated

-11- 1965,
Thur sday. "
The text of the statenent nmeant for insertion
in the newspaper ran:
"A di anond packet has been found at Bombay
Central Railway station on 9-11-65. Pl ease
contact Bonbay Samachar by proving identity

11
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and paying the charges for the public notice."
340

Bel ow t he above were the words:

"Care of’ Anand Savarorup Sanmg,

Mar ket , West Mal ad.

Ransi ngh Santram

Dawood Sul eman Ghanchi Ghoghari Mohal | a

136, Niaz Building Gound Fl oor

Bonbay- 3.
Pawi stated that Bonbay Central railway station had been
witten by himafter scoring out Masjid Bunder. In cross-

exam nation he said that the two persons had brought the
dianonds and wanted to |leave the sane at the newspaper
office but this was declined. They had cone to the office
at about 11 a.m and seen a director before neeting the
Wi t ness. The advertisenent was to. be published on the
norning of 11th but thi s was not done because the police had
gi ven instructions tothe contrary. The police had gone to
their office in the afternoon when he had told them what had
taken placein the norning.

In view of the evidence of Pawi and Mkashi it is not
possible to accept the testimny of Gaud. It is incredible
that Guad who had gone to the newspaper office specially for
the purpose of finding out whether anybody had approached
the newspaper people to surrender the di anonds woul d not ask

Pawi in detail about the persons who had nmet him or what
they had told him or what they had done about t he
publication of the finding of the dianonds. Pawi’s
definite statement was that he had told the police all that

had happened in the norning. In-our view, Pawi must have
shown Gaud the advertisenent naterial, the covering letter
with the card and the names of the two persons and the
address of one of them He could not possibly have failed
to tell Gaud that the two persons who had cone to him had
even offered to hand over the dianonds. There is no
positive evidence as to whether Gaud had asked the Bonbay
Sanmachar people not to insert the advertisement on the
norning of the 11th. But. nothing turns on that. It was
11. 0’ cl ock in the norni ng when Parekh and accused No. '3 had
gone to the newspaper office and it was about 3 in the
afternoon that Gaud net Pawri for the purpose -of making
enquiries. Gaud’s statement that Pawi—had given  him
Parekh’ s address from nenory cannot be accepted. Besides it
is absurd to suggest that Gaud woul d not have asked Paw i to
show hi mthe docunents nmade over by Parekh and accused No. 3
or that there would have been any reluctance on the part of
Pawi to tell Gaud about it when he knew that the police
wer e maki ng i nvestigations about a packet of diamonds picked
from the pocket of someone who had | odged a conplaint” 'wth
the police.
341

In our view Gaud nust have learnt that Parekh ‘and or
accused No. 3 had the custody of the dianonds. Therefore
the statement of the appellant that accused No. 3 had the
custody of the dianonds would not be sonmething unknown to
the police so as to constitute "a fact deposed to as
di scovered in consequence of the information received" from
the appellant. The discovery, if any, nerely related to the
wher eabouts of accused No. 3. There was no discovery of any
fact deposed to by the appellant within the neaning of s.
27. If the police had not gone to the office of the Bonbay
Samachar and had not |earnt of the conplicity of the third
accused with the crime, the statenent of the appellant woul d
amount to information received fromhim relating to the
di scovery of the dianonds in the custody of accused No. 3.
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the result although the statenent. m ght otherw se have
been admi ssible in evidence, that there was no di scovery of
a fact connecting the appellant with the receipt of the
di anonds which were stolen within the neaning of s. 27 of
the Evidence Act because the police already knew that the
third and or the fourth accused had the di anonds. The appea
nust be allowed and the appellant directed to be set at
liberty.
Y. P. Appeal al | owed.
L3SupCl/ 70--10
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