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1.Challenge inthis appeal is to the order passed by a | earned Single Judge
of the Del hi H gh Court, allowing the three applications filed by the
respondents for quashing the order passed by the | earned Metropolitan

Magi strate, New Del hi, on 25th Novenber,  2000.

2. Background facts in nutshell are as under

3. Appellant presented a crimnal conplaint under Section 138 read with
Section 141 of the Negotiable Instruments Act, 1881 (in short the "Act’) in
the Court of Metropolitan Magistrate, New Delhi. It was pleaded that Ms
Western India Industries Ltd. is a limted conpany and the respondents and
sone others were the Directors/persons responsible for carrying on the
busi ness of the conpany and the liability of these persons is joint and
several. It was stated that certain cheques had been issued by the conpany
whi ch were di shonored on being presented. After giving the necessary
notice the conplaint was filed. The respondents filed an application for
droppi ng the proceedings stating ‘that they were not Directors of the
conpany and further there was no allegation against themin terns of
Section 141 of the Act and as such they should not have been made parties.
Learned Metropolitan Magistrate di smissed the application holding that

whet her the applicants in the aforesaid petitions were Directors at the
rel evant point of tinme or not is to be decided on evidence.

4. It was further held that the conmpany is a juristic person and works

t hrough persons responsible for carrying out its-activities and, therefore,
they have been rightly inpleaded as parties. —~Respondents filed
applications invoking Section 482 of the Code of Criminal Procedure, 1973
(in short the *Code’ ). The High Court held that the prelimnary evidence
does not establish that the respondents were either incharge or were
responsi ble to the conpanies for the conduct of business. In the absence
of any such evidence or assertion, it was held that the |earned
Metropolitan Magistrate was not justified in issuing sumons to the
respondent s.

5. In support of the appeals, |earned counsel for the appellant subnmtted
that there was clear material to show that respondents were either
Directors or persons incharge of the business of the conmpany. The Hi gh
Court found that prelimnary evidence had been recorded and subsequent

evi dence was forthcom ng. The appellant who appeared at that tinme only
stated that accused 2 to 12 are Directors and responsi ble for the conpany
and as such liable by the acts of the conpany. The H gh Court held that
there was no clear avernment or evidence to show that the respondents were
i ncharge or responsible to the company for the conduct of the business as
wel |l as the conmpany. Accordingly the proceedi ngs were quashed so far as
the respondents are concer ned.
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6. The respondents on the other hand supported the order of the H gh Court.

7. Chapter XVII has been incorporated under the Act with effect from
1.4.1989. 1In certain contingencies referred to under Section 138 of the
Act on the cheques being di shonored a new offence as such had been created.
But to take care of the offences purported to have been committed
provi si ons of sub-section (1) to Section 141 of the Act come into play. It
reads as under: -

"141 - O fence by companies - (1) If the person conmtting an of fence
under section 138 is a conpany, every person who, at the tine the offence
was conmitted, was in charge of, and was responsible to, the conpany for
the conduct of the business of the conpany, as well as the conpany, shal
be deened to be guilty of the offence and shall be liable to be proceeded
agai nst and puni shed accordingly.

Proovi ded t hat not hing contained in this sub-section shall render
any person liable to punishnment if he proves that the offence was
conm tted w thout his know edge, or that he had exercised all due
diligence to prevent the commi ssion of such offence."

8. This provision clearly shows that so far as the conpani es are concerned
if any offence is commtted by it then every person who is a Director or
enpl oyee of the company is not liable. Only such person would be held
liable if at the tinme when offence is conm tted he was in charge and was
responsi ble to the conpany for the conduct of the business of the conpany
as well as the conpany. Merely being a Director of the conmpany in the
absence of above factors will not make himli able.

9. To launch a prosecution, therefore, against the alleged Directors there
nmust be a specific allegation in the conplaint as to the part played by
themin the transaction. There should be clear and unanbi guous all egation
as to how the Directors are incharge and responsible for the conduct of the
busi ness of the conpany. The description should be clear. It is true that
preci se words fromthe provisions of the Act need not be reproduced and the
court can always conme to a conclusion in facts of each case. But still in
the absence of any avernent or specific evidence the net result would be
that conpl aint woul d not be entertainable.

10. Section 138 of the Act reads as under: -
"138. Di shonour of cheque for insufficiency, etc., of funds in the account-

Where any cheque drawn by a person on an-account mai ntained by him
with a banker for paynent of any anount of noney to anot her persons
fromout of that account for the discharge, in whole or in part, of
any debt or other liability, is returned by the bank unpaid, either
because of the amount of noney standing to the credit of that
account is insufficient to honour the cheque or that it exceeds the
amount arranged to be paid fromthat account by an arrangenent ‘made
wi th that bank, such person shall be deenmed to have committed an

of fence and shall, wi thout prejudice to any other provisions of
this Act, be punished with inmprisonment for a termwhich may be
extended to two years, or with fine which may extend totw ce the
amount of the cheque, or with both."

11. In order to bring application of Section 138 the conpl aint nust show
1. That Cheque was i ssued,;
2. The sane was presented;

3. It was dishonored on presentation
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4, A notice in ternms of the provisions was served on the person sought
to be made liable;

5. Despite service of notice, neither any paynent was rmade nor other
obligations, if any, were conplied with within fifteen days fromthe date
of receipt of the notice.

12. Section 141 of the Act in terns postulates constructive liability of
the Directors of the conmpany or other persons responsible for its conduct
or the business of the conpany.

13. The only avernment nmade so far as the respondents are concerned, reads
as under:

"Prelimnary evidence had been recorded and at that tine also no
specific evidence on assertion was forthcom ng. Shri Wahi who
appeared at that time only stated that accused 2 to 12 are
directors and responsible officers of the conpany. They are |iable
for the acts of the conmpany. In other words, there was no avernent
or evidence that the present petitioners were incharge of or
responsi ble to the conpany for the conduct of the business of the
conpany as well as the conpany.

The accused Nos. 2 to 12 are the Directors/persons responsible for
carrying out the business of the conpany and the liability of the
accused persons in the present conplaint is joint and several".

14. In SSMS. Pharnmaceuticals Ltd. v. Neeta Bhalla and Anr., [2005] 8 SCC
89, it was, inter-alia, held as follows: -

"18. To sumup, there is alnpbst unani nous judicial opinion that necessary
avernents ought to be contained in a conplaint before a person can be
subjected to crimnal process. Aliability under Section 141 of the Act is
sought to be fastened vicariously on a person connected with a company, the
princi pal accused being the conpany itself. It is a departure fromthe rule
in crimnal |aw against vicarious liability. A clear case should be spelled
out in the conplaint against the person sought to be nmade liable. Section
141of the Act contains the requirenents for naking 'a person liable under
the said provision. That the respondent falls w thin the parameters of
Section 141 has to be spelled out. A conplaint has to be exam ned by the
Magi strate in the first instance on the basis of averments contained
therein. If the Magistrate is satisfied that there are averments which
bring the case within Section 141, he would issue the process. W have seen
that nerely being described as a director in a conmpany is not sufficient to
satisfy the requirenent of Section 141. Even a non-director can be liable
under Section 141 of the Act. The avernents in the conplaint would al so
serve the purpose that the person sought to be made |iable would know what
is the case which is alleged against him This will enable himto neet the
case at the trial

19. In view of the above di scussion, our answers to-the questions posed-in
the reference are as under

(a) It is necessary to specifically aver in a conplaint under Section 141
that at the time the offence was conmmitted, the person accused was in
charge of, and responsi ble for the conduct of business of the conpany. This
avernent is an essential requirenment of Section 141 and has to be nmade in a
conplaint. Wthout this avernent being made in a conplaint, the

requi renents of Section 141 cannot be said to be satisfied.

(b) The answer to the question posed in sub-para (b) has to be in the
negative. Merely being a director of a conpany is not sufficient to nake
the person liable under Section 141 of the Act. A director in a conpany
cannot be deened to be in charge of and responsible to the conpany for the
conduct of its business. The requirenent of Section 141 is that the person
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sought to be made liable should be in charge of and responsible for the
conduct of the business of the conpany at the relevant tinme. This has to be
averred as a fact as there is no deened liability of a director in such
cases.

(c) The answer to Question (c) has to be in the affirmative. The question
notes that the managi ng director or joint managi ng director would be
admttedly in charge of the conpany and responsible to the conpany for the
conduct of its business. Wen that is so, holders of such positions in a
conpany becone |iable under Section 141 of the Act. By virtue of the office
they hold as managi ng director or joint managing director, these persons
are in charge of and responsible for the conduct of business of the
conpany. Therefore, they get covered under Section 141. So far as the
signatory of a cheque which is dishonoured is concerned, he is clearly
responsi ble for the incrimnating act and will be covered under sub-section
(2) of Section 141".

15. The matter was again considered in Sabitha Ramanmurthy and Anr. v.
R B. S.  Channabasavaradhya and Anr., [2006] 9 SCALE 212, and Saroj Kunar
Poddar v. State (NCT of Del hi) and Anr., JT (2007) 2 SC 233. It was,
inter-alia, held as follows:

"....Section 141 raises a legal fiction. By reason of the said
provi sion, a person although is not personally liable for
conmi ssion/of such an offence would be vicariously |iable therefor.
Such vicarious liability can be inferred so far as a conpany
regi stered or incorporated under the Conpanies Act, 1956 is
concerned only if the requisite statenents, which are required to
be averred in the conplaint petition, are nmade so as to nake the
accused therein vicariously liable for the offence commtted by the
conpany. Before a person can be made vicariously liable, strict
conpliance of the statutory requirenents would be insisted....".

16. In view of the legal position set out above, the inevitable result is
that the appeals are wi thout nerit, deserve dism ssal, which we direct.




