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Dal veer  Bhandari , J

This appeal is directed against the judgnent of the
Al | ahabad Hi gh Court dated 07.07.2003 passed by the
Di vi sion Bench in First Appeal No.323 of 2003.

The appel | ant’ and the respondent are husband and
wi fe. The appellant has filed a petition under the H ndu
Marriage Act, 1955 for divorce. The Family Court after
conprehensively dealing with the nmatter ordered
cancel l ation of marriage between the parties under
Section 13 of the H ndu Marriage Act whi ch was
sol emmi zed on 20. 11. 1975 and directed the appellant to
pay Rs.5 lacs as her livelihood allowance. ~ The appell ant
deposited the anpbunt as directed.

The respondent aggrieved by the said judgnent
preferred First Appeal before the D vision Bench of 'the
Al | ahabad High Court. After hearing the parties the
appeal was all owed and the decree passed by the Famly
Court, Kanpur City seeking divorce and annul ment of the
marri age was di sm ssed.

The appel | ant aggrieved by the said judgnent of the
Hi gh Court had preferred special |eave petition under
Article 136 of the Constitution of India. This Court
granted special |eave to appeal to the appellant.

Brief facts which are necessary to dispose of this
appeal are recapitul ated.

The appel | ant, Naveen Kohli got married to Neelu
Kohli on 20.11.1975. Three sons were born out of the
wedl ock of the parties. The appellant constructed three
factories with the intention of providing a separate
factory for his three sons. He al so constructed bungal ow
no.7/36 A for their residence. The parties got all their
three sons admtted and educated in a public school in
Nani tal. According to the appellant, the respondent is
bad tenmpered and a woman of rude behaviour. After
marri age, she started quarrelling and m sbehaving with
the appellant and his parents and ultimately, the
appel | ant was conpelled to | eave the parental residence
and started to reside in a rented premnises from My
1994. According to the version of the appellant, the
respondent in collusion with her parents got sufficient
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busi ness and property transferred in her nane.

The appellant alleged that in the nonth of My
1994, when he along with the respondent and their
children visited Bonbay to attend the gol den jubil ee
marriage anni versary of his father-in-law, he noticed that
the respondent was indulging in an indecent manner and
found her in a conprom sing position with one Bi swas
Rout. Inmmediately thereafter, the appellant started living
separately fromthe respondent since May 1994. The
appel | ant suffered intense physical and nmental torture.

According to the appellant, the respondent had
wi t hdrawn Rs. 9, 50,000/- fromthe Bank Account of the
appel l ant and deposited the sane in her account.

The appel | ant alleged that the respondent got a false
first information report registered agai nst hi munder
Sections 420/ 467/ 468 and 471 | PC which was registered
as Case No.156 of 1995. According to him the
respondent again got a case under Sections 323/324
|.P.C. registered in the police station Panki, Kanpur City
and efforts were made to get the appellant arrested.

The appellant filed a Cvil Suit No. 1158/1996
agai nst the respondent. It was also reported that the
appel | ant was manhandl ed at the behest of the
respondent and an FIR No. 156 of 1996 was filed by the
el dest son at the behest of the respondent agai nst the
appel lant in police station, Panki conplaining that the
appel | ant had physical |y beaten her son, Ntin Kohli.

The respondent in her statenent before the Tria
Court had nentioned that she had filed an FIR agai nst
t he appel I ant under Section 420/468 | PC at the Police
Station, Kotwali and the respondent had gone to the
extent of filing a caveat in the H gh Court in respect of
the said crimnal case so that the appellant nay not
obtain an order fromthe H gh Court against her filing the
said FIR

In the same statement, the respondent had
admitted that she had filed an FIR No.100/96 at the
Police Station, Kohna under Section 379/323 | PC agai nst
the appel |l ant.

The respondent had al so filed a conpl ai nt "agai nst
the appellant and his not her under Sections
498A/ 323/ 504/ 506 | PC at Police Station, Kohna.

The respondent in her statement had admtted that
she had opposed the bail of the appellant in the crinina
case filed at the Police Station, Kotwali on the basis of
| egal advice. In that very statenent she further admtted
that after the police had filed final report in both the
crimnal cases relating to Police Station, Kotwali and
Police Station, Kohna, she had filed protest petition in
t hose cases.

This clearly denmponstrates the respondent’s deep
and intense feeling of revenge. The respondent in her
statenment had al so adnmitted that she had filed a
conplaint in the Wnen Cell, Delhi in Septenber 1997.
According to the appellant, the respondent had filed a
conpl ai nt no. 125 of 1998 agai nst the appellant’s | awer
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and friend alleging crimnal intinmdation which was
found to be false

According to the appellant, the respondent filed a
forged conpl ai nt under sections 397/398 of the
Conpani es Act before the Conpany Law Board, New
Del hi and in the affidavit of the respondent she stated
that the appellant was inmoral, alcoholic, and was
having affairs with nunmerous girls since marriage. She
also called hima crinminal, infidel, forger and her
manager to denigrate his position fromthe proprietor to
an enpl oyee of her conpany.

The appel | ant al so nentioned that the respondent
filed a fal se conplaintin Case No.1365 Of 1988 using al
ki nds of abuses agai nst the appellant.

On 8.7.1999, the respondent filed a conplaint in
the Parliament Street Police Station, New Del hi and nmade
all effortsto ensure the appellant’s arrest with the object
of sending himto jail. The appellant was called to the
police station repeatedly and was interrogated by the
police and only after he gave a witten reply and the
matter on scrutiny was found to be fal se, the appellant
with great difficulty was able to save hinmsel f from
i mprisonment.

On 31.3.1999 the respondent had sent notice for
breaki ng the Nucl eus of the HUF, ‘expressly stating that
the Fam |y Nucl eus had been broken w th inmediate
effect and asking for partition of all the properties and
assets of the HUF and stating that her share shoul d be
given to her within 15 days. According to the appellant,
this act of the respondent clearly brokeall relations
bet ween the appellant and the respondent on 31.3.1999.

The respondent had filed a conplaint agai nst the
appel | ant under Section 24 of the H ndu Marriage Act
directing paynent of maintenance during the pendency
of the case. This was rejected by the Trial Court and she
later filed an appeal in the H gh Court.

The appel | ant had deposited Rs.5 | acs on Court’s
directions but that anmount was not withdrawn by the
respondent. On 22.1.2001 the respondent gave an
affidavit before the H gh Court and got non-bail abl e
warrants issued agai nst the appellant. Consequently,
the appel |l ant was harassed by the police and ultimtely
he got the arrest order stayed by the Hi gh Court. The
respondent adnitted in her statenent that she got the
advertisenment published in the English Nationa
Newspaper 'Pioneer’. The advertisenment reads as under

PUBLI C NOTI CE

Be it known to all that M. Naveen
Kohli S/fo M. Prem Kumar Kohli was
working with ny Proprietorship firm
as Manager. He has abandoned his
job since May 1996 and has not
resumed duties.

He is no nmore in the enploynent of
the firm Any Body dealing with him
shall be doing so at his own risk, his
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authority to represent the firm has
been revoked and none shoul d deliver
hi m orders, cash cheques or drafts
payable to the firm

NEELU KOHLI

Sol e Proprietor
M's N TI N RUBBERS
152- B, Udyog Nagar
Kanpur

The respondent in her statenent before the Court
did not deny the contents of the affidavit but nerely
mentioned that she did not remenber whether she called
the appellant a crinmnal, infidel and a forger in the
affidavit filed before the Conpany Law Board.

The respondent did not deny her using choicest
abuses agai nst the appellant but nerely stated that she
di d not  renenber.

The respondent also filed a contenpt petition in the
Conpany Law Board against its order of the Conpany
Law Board dated 25.9.2000 in order to try and get the
appel l ant thrown out of the little apartnment and urged
that the appellant be sent to jail

Before the Fanily Court, the respondent stated
about sol emmi zation of the marriage with the appell ant
on 20.11.1975. In her witten statenent she had denied
the fact that she was either a rude or a quarrelsone | ady.
The respondent al so deni ed that she had nentally,
physically and financially harassed and tortured the
appel l ant. She al so stated that she never refused
cohabitation with the appellant. She al so denied
indulging in any i moral conduct. She averred in the
witten statenent that the appellant has been imorally
living with a | ady naned ' Shi vanagi

The appel l ant and the respondent filed a nunber of
documents in support of their respective cases. On the
basi s of the pleadings and the docunents, the Additional
Principal Judge of Fam |y Court framed the follow ng
i ssues : -

"1, Whet her the respondent treated the
plaintiff with cruelty by registering
various crimnal cases, getting the news
publ i shed and initiating civi

pr oceedi ngs?

2. Whet her the defendant treated the
plaintiff with cruelty by her objectionable
behavi our as stated in the plaint?

3. VWet her respondent has made fal se

al l egation against the plaintiff? |If yes, its
i mpact ?

Whet her in the presence of plaintiff, the
def endant di spl ayed her behavi our with
Dr. Viswas Rout which comes in the
category of immorality as has been stated
in para 11 of the plaint? |If yes, its
i mpact ?

4. Vet her the petition is not maintainable
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on the basis of prelimnary objections 1
to 3 of the witten statenent?

5. Whet her plaintiff has kept Snt. Shivanagi
with himas his concubine? If yes, its

i mpact ?

6. Whet her suit of the plaintiff is barred by

the provisions of Section 11, C.P.C.?

7. Vet her plaintiff is entitled to get the
decree of dissolution of marriage agai nst
def endant ?

8. Whet her plaintiff is entitled to get any
other relief?"

I'ssues nunber 1 & 2 relate to the term’Cruelty’ and
| ssue no. 3 is regarding inpact of false allegations |evelled
by the respondent against the appellant. All these three
i ssues were decided in favour of the appellant and agai nst
the respondent. The learned Trial Court canme to a definite
conclusion that the respondent had filed a very |arge
nunber of cases agai nst the appellant and got him
harassed and tortured by the police. 1t also declared him
an enpl oyee of the factory of which the respondent is a
proprietor by getting an advertisenment issued in the
newspaper. According to findings of the Trial Court, the
appel l ant was nmental ly, physically and financially
harassed and tortured by the respondent.

The Trial Court franed specific issue whether the
appel  ant had kept Snt. Shivangi-w th himas his
concubi ne. This all egati on has been deni ed by the
appel l ant. The respondent had failed to produce any
witness in respect of the aforesaid allegation and was
consequently not able to prove the sane. The Tria
Court stated that both parties have | evelled allegations of
character assassination agai nst each other but failed to
prove them

The Trial Court stated that many a tines efforts
have been nmade for an anicable settlement, but on the
basi s of allegations which have been |evelled by both the
parti es agai nst each other, there is no cordiality left
between the parties and there is no possibility of their
living together. According to the Trial court, there was no
possibility to reconnect the chain of marital |ife between
the parties. Hence, the Trial Court found that there is no
alternative but to dissolve the marriage between the
parties. The Trial Court also stated that the respondent
had not filed any application for allow ng permanent
mai nt enance and Stridhan but, in the interest of justice,
the Trial Court directed the appellant to deposit
Rs. 5, 00, 000/ - toward pernmanent nai ntenance of the
respondent. The Trial Court also ordered that a decree of
di ssolution of marriage shall be effective after depositing
the paynment of Rs.5,00,000/- by the appellant.
Adm ttedly, the appellant had i medi ately deposited the
sai d anpunt.

The respondent, aggrieved by the judgment of the
Princi pal Judge, Famly Court, Kanpur City, preferred the
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first appeal before the Hi gh Court, which was di sposed of
by a Division Bench of the Allahabad H gh Court.

According to the H gh Court, the Trial Court had not
properly appreci ated and eval uated the evi dence on
record. According to the H gh Court, the appellant had
been living with one Shivangi. As per the H gh Court, the
fact that on Trial Court’s directions the appell ant
deposited the sumof Rs.5,00,000/- within two days after
the judgnment which denonstrated that the appellant was
financially well off. The Division Bench of the H gh Court
hel d that actions of the appellant anobunted to
m sconduct, un-condonabl e for the purpose of Section
13(1)(a) of the H ndu Marriage Act. The appeal was
allowed and the Trial Court judgrment has been set aside.
The suit filed by the appellant seeking a decree of divorce
was al so di smi ssed.

The appell ant preferred a Special Leave Petition
before this Court. W have carefully perused the
pl eadi ngs and docunents on record and heard the
| ear ned counsel appearing for the parties at |ength.

Both the parties have levelled allegations agai nst
each other for not maintaining the sanctity of marriage
and invol verent w th another person. According to the
respondent, the appellant is separately living with
anot her woman, ’Shivanagi’'. According to the appellant,
the respondent was seen-indulging in an indecent
manner and was found in conpromi sing positionwth
one Biswas Rout. According to the findings of the Tria
Court both the parties failed to prove the allegations
agai nst each other. The H gh Court has of course
reached the conclusion that the appellant was living with
one 'Shivanagi’ for a considerable nunber of years. The
fact of the matter is that both the parties have been living
separately for nore than 10 years. Nunber of cases
i ncluding crimnal conplaints have been filed by the
respondent agai nst the appellant and every effort has
been nade to harass and torture himand even to put the
appel | ant behind the bars by the respondent. The
appel l ant has also filed cases agai nst the respondent.

W woul d i ke to examine the facts of the case in the
light of the settled position of |aw which has been
crystallized by a series of judgnents.

In the light of facts and circunstances of this case
we woul d also Iike to examine the concept of Irretrievable
Br eakdown of Marriage particularly with reference to
recently deci ded cases.

| mpact of Physical and Mental Cruelty in Matrinonia
Matters.

The petition for divorce was filed primarily on the
ground of cruelty. It may be pertinent to note that, prior
to the 1976 anendment in the H ndu Marriage Act, 1955
cruelty was not a ground for clainmng divorce under the
Hi ndu Marriage Act. It was only a ground for claimng
judicial separation under Section 10 of the Act. By 1976
Amendnent, the Cruelty was made ground for divorce.

The words whi ch have been incorporated are "as to cause
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a reasonabl e apprehension in the nmind of the petitioner

that it will be harnful or injurious for the petitioner to
live with the other party". Therefore, it is not necessary

for a party claimng divorce to prove that the cruelty
treatnment is of such a nature as to cause an

appr ehensi on \ 026 reasonabl e apprehension that it will be
harnful or injurious for himor her to live with the other
party.

The Court had an occasion to exanm ne the 1976
amendnent in the case of NG Dastane v. S. Dastane
[ (1975) 2 SCC 326: AIR 1975 SC 1534], The Court noted

that "....whether the conduct charges as cruelty is of
such a character as to cause in the mind of the petitioner
a reasonabl e apprehension that it will be harnful or

injurious for himto live with the respondent".

We deem. it appropriate to exam ne the concept of
"Cruelty’ 'both in English and Indian Law, in order to
eval uate whether ~the appellant’s petition based on the
ground of cruelty deservesto be allowed or not.

D. Tolstoy in his cel ebrate book "The Law and
Practice of Divorce and Matrinonial Causes" (Sixth
Edition, p. 61) defined cruelty in these words:

"Cruelty which is a ground for
di ssolution of narriage may be
defined as willful ‘and unjustifiable
conduct of such a character as to
cause danger to life, linb or health,
bodily or nental, or as to give rise to
a reasonabl e apprehensi on of such a
danger."

The concept of cruelty in matrinonial matters was
aptly discussed in the English case in Bertramv. Bertram
[ (1944) 59, 60] per Scott, L.J. observed:

"Very slight fresh evidence is needed
to show a resunption of the cruelty,
for cruelty of character is bound to
show itself in conduct and
behavi our. Day in and day out,
night in and ni ght out."

I n Cooper vs. Cooper [(1950) WN 200 (HL)], it was
observed as under:

"It is true that the nore serious the
original offence, the | ess grave need
be the subsequent acts to constitute
a revival."

Lord Denning, L.J. in Kaslefsky v. Kaslefsky [(1950)
2 All ER 398, 403] observed as under:

"I'f the door of cruelty were opened
too wide, we should soon find
oursel ves granting divorce for
i nconmpatibility of tenperanent.
This is an easy path to tread,
especially in undefended cases. The
tenmptation nust be resisted |lest we
slipinto a state of affairs where the
institution of marriage itself is
i mperiled."
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"I'n England, a view was at one tine taken that the
petitioner in a matrinonial petition nust establish his
case beyond a reasonabl e doubt but in Blyth v. Blyth
[(1966) 1 Al ER 524, 536], the House of Lords held by a
majority that so far as the grounds of divorce or the bars
to divorce |ike connivance or condonati on are concerned,
"the case like any civil case, may be proved by a
preponderance of probability".

The High Court of Australia in Wight v. Wight
[(1948) 77 CLR 191, 210], has also taken the view that
"the civil and not the crimnal standard of persuasion
applies to matrinoni al causes, including issues of
adul tery". The High Court was therefore in error in
hol ding that the petitioner nust establish the charge of
cruelty "beyond reasonabl e doubt". The Hi gh Court adds
that "This nust bein accordance with the | aw of
evi dence", but we are not clear as to the inplications of
thi s observation."

Lord Pearce observed

"It is inpossible to give a

conpr ehensi ve definiti on-of cruelty,
but when reprehensi bl e conduct or
departure fromthe nornal

st andards of conjugal ki ndness
causes injury to health or an
apprehension of it, it is, | think,
cruelty if a reasonable person, after
taki ng due account of the
temperanent and all the other
particul ar circunstances woul d

consi der that the conduct

conpl ai ned of is such that this
spouse should not be called on to
endure it.

| agree with Lord Merriman
whose practice in cases of nenta
cruelty was always to nmake up his
mnd first whether there was injury
or apprehended injury to health. In
the light of that vital fact the court
has then to deci de whether the sum
total of the reprehensibl e conduct
was cruel. That depends on
whet her the cumul ative conduct
was sufficiently weighty to say that
froma reasonabl e person’s point of
view, after a consideration of any
excuse which this respondent m ght
have in the circunstances, the
conduct is such that this petitioner
ought not to be called on to endure
It. * * *

The particul ar circunstances
of the hone, the tenperanents and
enotions of both the parties and
their status and their way of life,
their past relationship and al nost
every circunmstance that attends the
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act or conduct conpl ai ned of may
all be relevant."

Lord Reid in Gollins v. Gollins [1964 AC 644 : (1963)
2 Al ER 966]:

"No one has ever attenpted to give a
conprehensive definition of cruelty
and | do not intend to try to do so.
Much nust depend on the

know edge and intention of the
respondent, on the nature of his (or
her) conduct, and on the character
and physical or nental weaknesses

of the spouses, and probably no
general statenent is equally
applicable in all cases except the
requirement that the party seeking
relief nmust show actual or probable
injury to Life, linb or health.

The principles of [awwhich have been crystallized
by a series of judgments of this Court are recapitul ated
as under : -

In the case of Sirajmohnmedkhan
Janmohamadkhan vs. Harizunni sa Yasi nkhan
reported in (1981) 4 SCC 250, this Court stated that the
concept of legal cruelty changes-according to the changes
and advancenent of social concept and standards of
living. Wth the advancenent of our social conceptions,
this feature has obtained | egislative recognition, that a
second marriage is a sufficient ground for separate
resi dence and nai ntenance. Mreover, to establish |ega
cruelty, it is not necessary that physical violence should
be used. Continuous ill-treatnment, cessation of marita
i ntercourse, studied neglect, indifference on the part of
the husband, and an assertion on the part of the
husband that the wife is unchaste are all factors which
lead to nental or legal cruelty.

In the case of Sbhoba Rani vs. Madhukar Redd
reported in (1988) 1 SCC 105, this Court had an occasion
to exam ne the concept of cruelty. The word ’cruelty’ has
not been defined in the H ndu Marriage Act.- It has been
used in Section 13(1)(i)(a) of the Act in the context of
human conduct or behaviour in relation to or in respect

of matrinonial duties or obligations. It is a course of
conduct of one which is adversely affecting the other

The cruelty may be nental or physical, intentional or
unintentional. If it is physical, it is a question-of fact and
degree. If it is mental, the enquiry nust begin as to the
nature of the cruel treatment and then as to the inpact

of such treatment on the m nd of the spouse. Vet her it

caused reasonabl e apprehension that it would be

harnful or injurious to live with the other, ultimately, is
a matter of inference to be drawn by taking into account
the nature of the conduct and its effect on the

conpl ai ni ng spouse. There may, however, be cases

where the conduct conpl ained of itself is bad enough and

per se unlawful or illegal. Then the inpact or the
i njurious effect on the other spouse need not be enquired
into or considered. 1In such cases, the cruelty will be

established if the conduct itself is proved or admitted.
The absence of intention should not make any difference
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in the case, if by ordinary sense in hunan affairs, the act
conpl ai ned of could otherw se be regarded as cruelty.
Intention is not a necessary elenent in cruelty. The relief
to the party cannot be denied on the ground that there

has been no deliberate or wilful ill-treatnent.

The cruelty alleged may | argely depend upon the
type of life the parties are accustoned to or their
econom ¢ and social conditions and their culture and
human val ues to which they attach inportance. Each
case has to be decided on its own nerits.

The Court went on to observe as under

“I't will be necessary to bear in mnd
that there has been nmarked
changed in the life around-us.. In

mat ri noni al duties-and

responsi billitiesin particular, we find
a sea change. They are of varying
degrees from house to house or

person to person. Therefore, when a
spouse makes conpl ai nt about the
treatment of cruelty by the partner
inlife or relations, the court should
not search for standard in life. A set
of facts stigmatized as cruelty in one
case may not be so in another case.
The cruelty alleged may |argely

depend upon the type of life the
parties are accustomed to or their
econom ¢ and social conditions. It
may al so depend upon their culture

and human val ues to which they

attach inmportance. W, the judges

and | awyers, therefore, should not

i mport our own notions of life. W
may not go in parallel with them
There nmay be a generation gap

bet ween us and the parties. It
woul d be better if we keep aside our
custons and manners. It would be

al so better if we | ess depend upon
precedents.

Lord Denning said in Shel don
v. Sheldon, [1966] 2 All E.R 257
(CA) 'the categories of cruelty are not
closed’. Each case may be different.
We deal with the conduct of human
bei ngs who are no generally simlar
Anong the human beings there is
no limt to the kind of conduct
whi ch may constitute cruelty. New
type of cruelty may crop up in any
case dependi ng upon the human
behavi our, capacity or incapability
to tolerate the conduct conpl ai ned
of . Such is the wonderful (sic) realm
of cruelty."

In the case of V. Bhagat vs. D. Bhagat reported in
(1994) 1 SCC 337, this Court had occasion to exam ne
the concept of 'nental cruelty’ . This Court observed as
under :
"16. Mental cruelty in Section
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13(1)(i-a) can broadly be defined as
that conduct which inflicts upon the
ot her party such nental pain and
suffering as woul d make it not
possible for that party to live with
the other. 1In other words, nenta
cruelty nmust be of such a nature

that the parties cannot reasonably

be expected to live together. The
situation nust be such that the
wronged party cannot reasonably be
asked to put up with such conduct

and continue to live with the other
party. It is not necessary to prove
that the nmental crueltyis such as to
cause injury to the health of the
petitioner. Wile arriving at such
concl usion, regard nmust be had to

the social status, educational 1eve
of the parties, the society they nove
in, the possibility or otherw se of the
parties ever living together in case
they are already living apart and al
ot her relevant facts and
circunstances which it is neither
possi bl e nor desirable to set out
exhaustively. What is cruelty in one
case may not anount to cruelty in
another case. It is a matter to be
deci ded in each case having regard

to the facts and circunstances of
that case. If it is a case of
accusations and all egations, regard
must al so be had to the context in
whi ch they were nade."

The word ’cruelty’ has to be understood in the
ordinary sense of the termin matrinonial affairs.  |If the
intention to harm harass or hurt could be inferred by
the nature of the conduct or brutal act conplained of,
cruelty could be easily established. But the absence of
i ntention should not nmake any difference in the case.

There may be instances of cruelty by unintentional but

i nexcusabl e conduct of any party. The cruel treatnent

may al so result fromthe cultural conflict between the
parties. Mental cruelty can be caused by a party when
the other spouse levels an allegation that the petitioner is
a nental patient, or that he requires expert psychol ogica
treatnent to restore his nental health, that he is
suffering from paranoid disorder and nenta

hal | uci nations, and to crown it all, to allege that he and
all the menbers of his fanmily are a bunch of lunatics.

The al |l egation that menbers of the petitioner’s famly are
lunatics and that a streak of insanity runs though his
entire famly is also an act of nmental cruelty.

This Court in the case of Savitri Pandey vs. Prem
Chandra Pandey reported in (2002) 2 SCC 73, stated
that nental cruelty is the conduct of other spouse which
causes nental suffering or fear to the matrimonial |ife of
the other. "Cruelty", therefore, postulates a treatnment of
the petitioner with such cruelty as to cause a reasonabl e
apprehension in his or her mind that it would be harnfu
or injurious for the petitioner to live with the other party.
Cruelty, however, has to be distinguished fromthe
ordinary wear and tear of famly life. It cannot be
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deci ded on the basis of the sensitivity of the petitioner
and has to be adjudged on the basis of the course of
conduct which would, in general, be dangerous for a
spouse to live with the other

In this case, this Court further stated as under

"9. Followi ng the decision in
Bi pi nchandra case [AIR 1957 SC
176] this Court again reiterated the
| egal position in Lachman
Ut anchand Kirpal ani v. Meena [AIR
1964 SC 40] by holding that inits
essence desertion neans the
i ntenti onal pernmanent forsaking and
abandonnent of one spouse by the
ot her without that other’s consent,
and wi thout reasonabl e cause. For
the of fence of desertion so far as the
deserting spouse is concerned, two
essential conditions nust be there
(1) the factumof separation, and (2)
the intention to bring cohabitation
permanently to an end (ani nus
deserendi). Simlarly two el ements
are essential so far as the deserted
spouse i s concerned: (1) the absence
of consent, and (2) absence of
conduct giving reasonabl e cause to
the spouse | eaving the matrinonia
hone to formthe necessary
intention aforesaid. For holding
desertion as proved the inference
may be drawn fromcertain facts
whi ch may not in another case be
capabl e of |leading to the sane
inference; that is to say the facts
have to be viewed as to the purpose
which is reveal ed by those acts or by
conduct and expression of intention
both anterior and subsequent to the
actual acts of separation.”

In this case, this Court further stated that cruelty
can be said to be an act conmitted with the intention to
cause suffering to the opposite party.
This Court in the case of Gananth Pattnai k vs.
State of Orissa reported in (2002) 2 SCC 619 observed
as under:
"The concept of cruelty and its effect
varies fromindividual to individual
al so dependi ng upon the social and
econoni ¢ status to which such
person belongs. "Cruelty" for the
pur poses of constituting the offence
under the aforesaid section need not
be physical. Even nental torture or
abnormal behavi our may anount to
cruelty and harassnent in a given
case."

This Court, in the case of Parveen Mehta vs.
Inderjit Mehta reported in (2002) 5 SCC 706, defined
cruelty as under:
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"Cruelty for the purpose of Section
13(1)(i-a) is to be taken as a
behavi our by one spouse towards
the other, which causes reasonabl e
apprehension in the mnd of the
latter that it is not safe for himor
her to continue the nmatrinonia
relationship with the other. Ment a
cruelty is a state of mind and feeling
with one of the spouses due to the
behavi our or behavi oural pattern by
the other. Unlike the case of
physical cruelty, nental cruelty is
difficult to establish by direct
evidence. It is necessarily a matter
of inference to be drawn fromthe
facts and circunstances of the case.
A feeling of anguish, di sappoi ntnent
and frustration in _one spouse
caused by the conduct of the other
can only be appreciated on
assessing the attendi ng facts and
ci rcunmst ances in which the two
partners of matrinonial life have
been living. The inference has to be
drawmn fromthe attending facts and
ci rcunst ances taken cunul atively.
In case of nmental cruelty it will not
be a correct approach to take an
i nstance of m sbehaviour in
i sol ati on and then pose the question
whet her such behaviour is sufficient
by itself to cause nental cruelty.
The approach should be to take the
cunmul ative effect of the facts and
ci rcunst ances energing fromthe
evi dence on record and then draw a
fair inference whether the petitioner
in the divorce petition has been
subject to nental cruelty due to
conduct of the other."

In this case the Court also stated that so many
years have el apsed since the spouses parted conmpany.
In these circunstances it can be reasonably inferred that
the marri age between the parties has broken down
irretrievably.

In Chetan Dass vs. Kamla Devi reported in (2001)
4 SCC 250 , this Court observed that the matrinonia
matters have to be basically decided on its facts. “In the
words of the Court:

“Matrinmonial matters are matters of

del i cate human and enotiona
relationship. It demands nutua
trust, regard, respect, |ove and
affection with sufficient play for
reasonabl e adjustnments with the
spouse. The relationship has to
conformto the social norns as well.
The matrinmonial conduct has now
cone to be governed by statute
framed, keeping in view such nornms
and changed social order. It is
sought to be controlled in the
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interest of the individuals as well as
i n broader perspective, for

regul ating matrinoni al norns for
maki ng of a well-knit, healthy and

not a di sturbed and porous society.
The institution of nmarriage occupies
an inportant place and role to play

in the society, in general. Therefore,
it woul d not be appropriate to apply
any submi ssion of "irretrievably
broken marri age" as a straitjacket
fornmula for grant of relief of divorce.
Thi s aspect has to be considered in
the background of the other facts

and circunstances of the case."

I n Sandhya Rani vs. Kalyanram Nar ayanan
reported in (1994) Supp. 2 SCC 588, this Court reiterated
and took the view that since the parties are living
separately for the |ast nore than three years, we have no
doubt in our mnd that the marriage between the parties
has irretrievably broken down.” There is no chance
what soever of their com ng together. Therefore, the
Court granted the decree of divorce.

In the case of Chandrakal a Menon vs. Vipin
Menon reported in (1993) 2 SCC 6, the parties had been
living separately for so many years. ~This Court cane to
the conclusion that there is no scope of settlenent
bet ween t hem because, according to the observation of
this Court, the narriage has irretrievably broken down
and there is no chance of their coming together. This
Court granted decree of divorce.

In the case of Kanchan Devi vs. Pronod Kumar
Mttal reported in (1996) 8 SCC 90, the parties were
living separately for nore than 10 years and the Court
cane to the conclusion that the marriage between the
parties had to be irretrievably broken down and there
was no possibility of reconciliation and therefore the
Court directed that the marriage between the parties
stands di ssolved by a decree of divorce.

In Swati Verma vs. Rajan Vernma reported in
(2004) 1 sCC 123, a large number of crimnal cases had
been filed by the petitioner against the respondent.” This
Court observed that the marriage between the parties
had broken down irretrievably with a viewto restore good
relationship and to put a quietus to all litigations
bet ween the parties and not to | eave any roomfor future
litigation, so that they may |ive peacefully hereafter, and
on the request of the parties, in exercise of the power
vested in this Court under Article 142 of the Constitution
of India, the Court allowed the application for divorce by
mutual consent filed before it under Section 13-B of the
H ndu Marriage Act and declared the narriage di ssol ved
and granted decree of divorce by nutual consent.

In Prakash Chand Sharma vs. Vim esh [1995
Supp (4) SCC 642], the wife expressed her will to go and
live with the husband notwithstanding the presence of
the other wonman but the husband was not in a position
to agree presunably because he has changed his position
by remarriage. Be that as it may, a reconciliation was
not possi bl e.
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In V. Bhagat v. D. Bhagat (supra), this Court
while allowing the marriage to dissolve on ground of
nmental cruelty and in view of the irretrievabl e breakdown
of marriage and the peculiar circunstances of the case,
held that the allegations of adultery against the wife were
not proved thereby vindicating her honour and character.
This Court while exploring the other alternative observed
that the divorce petition has been pending for nore than
8 years and a good part of the lives of both the parties
has been consunmed in this litigation and yet, the end is
not in sight and that the allegations made agai nst each
other in the petition and the counter by the parties wll
go to show that living together is out of question and
rapprochenent is not in the realmof possibility. This
Court al so observed in the concluding part of the
j udgrent that:

"Before parting with this case, we
think it necessary to append a
clarification. Merely because there
are allegations and counter
al | egations, a decree of divorce
cannot follow. Nor is nmere delay in
di sposal of the divorce proceedings
by itself a ground. There nust be
really some extra- ordinary features
to warrant grant of divorce on the
basi s of pleading (and ot her
adnmtted material) without a ful
trial. lrretrievabl e breakdown of the
marriage is not a ground by itself.
But while scrutinising the evidence
on record to determ ne whether the
ground(s) alleged is/are nade out
and in determining the relief to be
granted, the said circunstance can
certainly be borne in mnd. The
unusual step as the one taken by us
herein can be resorted to only to
cl ear up an insol uabl e nmess, when
the Court finds it in the interest of
both parties."

Again in A Jaychandra v. Aneel Kumar, (2005)
SCC 22, a 3 judge Bench of this Court observed that the
expression "cruelty" has not been defined in the Act.
Cruelty can be physical or nmental cruelty which is a
ground for dissolution of marriage may be defined as
wi |l ful and unjustifiable conduct of such character as to
cause danger to life, linb or health, bodily or nental, or
as to give rise to a reasonabl e apprehension of such a
danger. The question of mental cruelty has to be
considered in the light of the norms of marital ties of the
particul ar society to which the parties belong, their socia
val ues, status, environment in which they live. Cruelty,
as noted above, includes nental cruelty, which falls
within the purview of a matrinonial wong. Cruelty need
not be physical. If fromthe conduct of his spouse same is
establ i shed and/or an inference can be legitimtely
drawn that the treatnent of the spouse is such that it
causes an apprehension in the m nd of the other spouse,
about his or her nmental welfare then this conduct
amounts to cruelty. In delicate human rel ationship |ike
matri nony, one has to see the probabilities of the case.
The concept, a proof beyond the shadow of doubt, is to be
applied to crimnal trials and not to civil matters and

2
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certainly not to matters of such delicate persona

rel ationship as those of husband and wi fe. Therefore, one
has to see what are the probabilities in a case and | ega
cruelty has to be found out, not nerely as a matter of
fact, but as the effect on the mind of the conplai nant
spouse because of the acts or om ssions of the other.
Cruelty may be physical or corporeal or may be nental.

I n physical cruelty, there can be tangi ble and direct

evi dence, but in the case of nental cruelty there may not
at the sanme time be direct evidence. In cases where there
is no direct evidence, Courts are required to probe into
the mental process and nental effect of incidents that are
brought out in evidence. It is in this viewthat one has to
consi der the evidence in matrinonial disputes.

The expression 'cruelty’ has been used in relation
to human conduct or human behaviour. It is the conduct
inrelation to or in respect of-matrinonial duties and
obligations. Cruelty i's a course or conduct of one, which
is adversely affecting the other. The cruelty may be
nmental or physical, intentional or unintentional. If it is
physical , the Court will have no problemin determning
it. It is a question of fact and degree. If it is mental, the
probl em presents difficulties. First, the enquiry mnust
begin as to the nature of cruel treatment, second the
i npact of such treatnment in the mnd of the spouse,
whet her it caused reasonabl e apprehensi on that it would
be harnful or injurious to live with the other. Utinmately,
it is a mtter of inference to be drawn by taking into
account the nature of the conduct and its effect on the
conpl ai ni ng spouse. However, there may be a case where
the conduct conplained of itself is bad enough and per se

unlawful or illegal. Then the inpact or injurious effect on
the other spouse need not be enquired into or
consi dered. In such cases, the cruelty wi'll be established

if the conduct itself is proved or admtted (See Sobha
Rani v. Madhukar Reddi (1988) 1 SCC105).

To constitute cruelty, the conduct conpl ai ned of
shoul d be "grave and wei ghty" so as to cone to the
concl usion that the petitioner spouse cannot be
reasonably expected to live with the other spouse. [t nust
be sonething nore serious than "ordi nary wear and-tear
of married life". The conduct taking into consideration
the circunstances and background has to be exam ned
to reach the conclusi on whet her the conduct conpl ained
of anmpbunts to cruelty in the matrinonial [aw. Conduct
has to be considered, as noted above, in the background
of several factors such as social status of parties, their
education, physical and nental conditions, custons and

traditions. It is difficult to lay down a precise definition
or to give exhaustive description of the circunstances,
whi ch woul d constitute cruelty. It rmust be of the'type as

to satisfy the conscience of the Court that the
rel ati onship between the parties had deteriorated to such
extent due to the conduct of the other spouse that it
woul d be inmpossible for themto |ive together wthout
nental agony, torture or distress, to entitle the
conpl ai ni ng spouse to secure divorce. Physical violence
is not absolutely essential to constitute cruelty and a
consi stent course of conduct inflicting inmreasurable
ment al agony and torture may well constitute cruelty
within the neaning of Section 10 of the Act. Menta
cruelty may consist of verbal abuses and insults by using
filthy and abusive | anguage | eading to constant
di sturbance of nental peace of the other party.

The Court dealing with the petition for divorce on
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the ground of cruelty has to bear in mnd that the

probl ens before it are those of human beings and the
psychol ogi cal changes in a spouse’s conduct have to be
borne in mnd before disposing of the petition for divorce.
However, insignificant or trifling, such conduct nmay

cause pain in the mnd of another. But before the

conduct can be called cruelty, it nust touch a certain
pitch of severity. It is for the Court to weigh the gravity. It
has to be seen whether the conduct was such that no
reasonabl e person would tolerate it. It has to be

consi dered whet her the conpl ai nant shoul d be called

upon to endure as a part of normal human life. Every

mat ri noni al conduct, which nmay cause annoyance to the

ot her, nmay not anount to cruelty. Mere trivial irritations,
quarrel s between spouses, which happen in day-to-day
married life, may al so not ampunt to cruelty. Cruelty in
matrinonial life may be of unfounded variety, which can

be subtle or brutal. It may be words, gestures or by mere
silence, violent or-non-violent:

The foundati on of a sound nmarriage is tol erance,
adj ust ment _and respecti ng one anot her. Tol erance to
each other’s fault to a certain bearable extent has to be
i nherent in every marriage. Petty quibbles, trifling
di fferences should not be exaggerated and magnified to
destroy what is said to have been namde in heaven. Al
quarrels nust be weighed fromthat point of viewin
det erm ni ng what constitutes cruelty in-each particular
case and as noted above, always keeping in viewthe
physi cal and nental conditions of the parties, their
character and social status. A'too technical and hyper-
sensitive approach woul d be counter-productive to the
institution of marriage. The Courts do not have to dea
with ideal husbands and ideal wives. It has to deal with
particul ar man and woman before it. The ideal couple or
a nere ideal one will probably have no occasion to go to
Matri noni al Court.

In Durga P.Tripathy v. Arundhati Tripathy,
(2005) 7 SCC 353, this Court further observed that
Marriages are nmade in heaven. Both parties have crossed
the point of no return. A wor kabl e solution-is certainly
not possible. Parties cannot at this stage reconcile
thensel ves and live together forgetting their past as a
bad dream W, therefore, have no other option except to
al | ow t he appeal and set aside the judgnment of the Hi gh
Court and affirm ng the order of the Fam |y Court
granting decree for divorce.

In Lalitha v. Manickswany, | (2001) DMC 679 SC
that the had cautioned in that case that unusual step of
granting the divorce was being taken only to clear up the
i nsol ubl e mess when the Court finds it in the interests of
both the parties.

Irretrievabl e Breakdown of Marri age
Irretrievabl e breakdown of marriage is not a ground

for divorce under the H ndu Marriage Act, 1955.
Because of the change of circunstances and for covering
a large nunber of cases where the marriages are virtually
dead and unless this concept is pressed into services, the
di vorce cannot be granted. Utimately, it is for the
Legi sl ature whether to include irretrievabl e breakdown of
marriage as a ground of divorce or not but in our
consi dered opi nion the Legislature nust consider
irretrievabl e breakdown of marriage as a ground for grant
of divorce under the H ndu Marriage Act, 1955.

The 71st Report of the Law Commi ssion of India
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briefly dealt with the concept of Irretrievable breakdown
of marri age. This Report was submitted to the

CGovernment on 7th April, 1978. We deemit appropriate
to recapitul ate the recommendati on extensively. In this
Report, it is mentioned that during |ast 20 years or so,
and now it would around 50 years, a very important
guesti on has engaged the attention of |awers, socia
scientists and nmen of affairs, namely, should the grant of
di vorce be based on the fault of the party, or should it be
based on the breakdown of the marriage? The forner is
known as the matrinonial offence theory or fault theory.
The latter has cone to be known as the breakdown

t heory.

In the Report, it is nentioned that the germ of the
br eakdown theory, so far as Commonweal th countries
are concerned, may be found in the |egislative and
judicial devel opments during a nuch earlier period. The
(New Zeal and) Di vorce and Matrinoni al Causes
Amendnent' Act, 1920, included for the first time the
provi si on-that a separation agreenent for three years or
nore was a ground for making a petition to the court for
di vorce and the court was given a discretion (wthout
gui del i nes) whether ‘to grant the divorce or not. The
di scretion conferred by this statute was exercised in a
case in New Zeal and reported in 1921. Salnond J., in a
passage which has now becone cl assic, enunciated the
br eakdown principle in these word:
"The Legislature nust, | -think, be
taken to have intended that
separation for three years isto be
accepted by this court, as prina
facie a good ground for divorce.
VWhen the matrinonial relation has
for that period ceased to exist de
facto, it should, unless there are
speci al reasons to the contrary,
cease to exist de jure also. In
general, it is not in the interests of
the parties or in the interest of the
public that a man and woman
shoul d remai n bound toget her as
husband and wife in [ aw when for a
| engt hy period they have ceased to
be such in fact. |In the case of such
a separation the essential purposes
of marriage have been frustrated,
and its further continuance is in
general not nerely usel ess but
m schi evous. "

In the Report it is mentioned that restricting the
ground of divorce to a particular offence or matrinoni a
disability, causes injustice in those cases where the
situation is such that although none of the parties is at
fault, or the fault is of such a nature that the parties to
the marriage do not want to divulge it, yet there has
arisen a situation in which the marriage cannot be
wor ked. The narriage has all the external appearances
of marriage, but none of the reality. As is often put
pithily, the narriage is nmerely a shell out of which the
substance i s gone. In such circunstances, it is stated,
there is hardly any utility in maintaining the marriage as
a fagade, when the enotional and other bounds which
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are of the essence of nmarriage have di sappear ed.

It is also nentioned in the Report that in case the
marri age has ceased to exist in substance and in reality,
there is no reason for denying divorce, then the parties
al one can deci de whether their mutual relationship
provides the fulfillment which they seek. Divorce should
be seen as a solution and an escape route out of a
difficult situation. Such divorce is unconcerned with the
wongs of the past, but is concerned with bringing the
parties and the children to terns with the new situation
and devel oprments by working out the npbst satisfactory
basi s upon which they may regulate their relationship in
t he changed circunst ances.

On May 22, 1969, the Ceneral Assenbly of the
Church of Scotl and accepted the Report of their Mra
and Soci al Wl fare Board, which suggested the
substitution of breakdown in place of matrinonia
of fences. It would be of interest to quote what they said
in their basis proposals:
“"Matrinonial offencesare often the
out come rather than the cause of
the deteriorating marriage. An
accusatorial principleof divorce
tends to encourage matrinonia
of fences, increase bitterness and
widen the rift that is already there.
Separation for a continuous period
of at |least two years consequent
upon a decision of at |least one of the
parties not to live with the other
shoul d act as the sole evidence of
marri age breakdown."

Once the parties have separated and the separati on has
continued for a sufficient length of time and one of them
has presented a petition for divorce, it can well be
presuned that the narriage has broken down. The court,

no doubt, should seriously nmake an endeavour to

reconcile the parties; yet, if it is found that the
breakdown is irreparable, then divorce should not be

wi t hhel d. The consequences of preservation in | aw of the
unwor kabl e marri age which has |ong ceased to be

ef fective are bound to be a source of greater nisery for
the parties.

A |l aw of divorce based mainly on fault is inadequate
to deal with a broken marriage. Under the fault theory,
guilt has to be proved; divorce courts are presented
concrete instances of human behavi our as bring the
institution of marriage into disrepute.

We have been principally inpressed by the
consi deration that once the marri age has broken down
beyond repair, it would be unrealistic for the aw not to
take notice of that fact, and it would be harnful to
society and injurious to the interests of the parties.
VWere there has been a | ong period of continuous
separation, it may fairly be surm sed that the
matri noni al bond is beyond repair. The narriage
becormes a fiction, though supported by a legal tie. By
refusing to sever that tie the law in such cases do not
serve the sanctity of narriage; on the contrary, it shows
scant regard for the feelings and enotions of the parties.
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Public interest denmands not only that the narried
status should, as far as possible, as long as possible, and
whenever possible, be maintained, but where a marriage
has been wecked beyond the hope of sal vage, public
interest lies in the recognition of that fact.

Since there is no acceptable way in which a spouse
can be conpelled to resume Iife with the consort, nothing
is gained by trying to keep the parties tied for ever to a
marriage that in fact has ceased to exist.

Sone jurists have al so expressed their
apprehension for introduction of irretrievabl e breakdown
of marriage as a ground for grant of the decree of divorce.
In their opinion, such an anmendnment in the Act would
put human ingenuity at a prem um and throw wi de open
the doors to litigation, and wi |l create nore problens
then are sought to be sol ved.

The other majority view, which is shared by nost
jurists, according to the Law Conm ssion Report, is that
human |ife has a short span and situations causing
m sery cannot be all'owed to continue indefinitely. A halt
has to be called at sone stage. Law cannot turn a blind
eye to such situations, nor can it decline to give adequate
response to the necessities arising therefrom

When we careful ly evaluate the judgnment of the
Hi gh Court and scrutinize its findings in the background
of the facts and circunstances of this case, then.it
beconmes obvi ous that the approach adopted by the High
Court in deciding this matter is far from satisfactory.

The Hi gh Court ought to have considered the
repercussi ons, consequences, inpact and ramfications

of all the crimnal and other proceedings initiated by the
parti es agai nst each other in proper perspective. For
illustration, the H gh Court has nentioned that so far as
the publication of the news itemis concerned, the status
of husband in a registered conpany was only that of an
enpl oyee and if any news itemis published, in such a
situation, it could not, by any stretch of inmmgination be
taken to have | owered the prestige of the husband. In
the next para 69 of the judgment that in one of the news
item what has been indicated was that in the conpany,

Ni khil Rubber (P) Ltd., the appellant was only a Director
along with Ms. Neelu Kohli whom held 94. 5% share of

Rs. 100/ - each in the conpany. The news item further

i ndi cated that Naveen Kohli was acting against the spirit
of the Article of the Association of N khil Rubber (P) Ltd.,
had caused i nmense | oss of business and goodwill. He

has stealthily renmoved produce of the company, besides

di verted orders of foreign buyers to his proprietorship
firmMs Navneet El astonmers. He had opened bank

account with forged signatures of Ms. Neelu Kohli and
fabricated resolution of the Board of Directors of the
conpany. Statutory authority-Conpani es Act had

refused to register docunments filed by M. Naveen Kol h
and had i ssued show cause notice. All business

associ ates were cautioned to avoid dealing with him

al one. Neither the conpany nor Ms. Neelu Kohli shal

be liable for the acts of M. Naveen Kohli. Despite the
af orenmentioned finding that the news itemwas intended

to caution business associates to avoid dealing with the
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appellant then to cone to this finding in the next para
that it will by no stretch of imagination result in nenta
cruelty is wholly untenable.

The findings of the H gh Court that the respondent
wife's cautioning the entire world not to deal with the
appel | ant (her husband) would not |ead to nental cruelty
is al so whol ly unsustai nabl e.

The Hi gh Court ought to have exani ned the facts of

the case and its inpact. |In the instant case, the

followi ng cases were filed by the respondent against the

appel | ant.

1. The respondent filed FIR No. 100/96 at Police
Stati on, Kohna under Sections 379/323 | PC

2. The respondent got a case regi stered under Sections
323/ 324 registered in the police station Panki
Kanpur City.

3. At the behest of the respondent FIR No. 156 of 1996
was al so filed in the police station, Panki

4. The respondent filed FI R under Section 420/ 468
| PC at the Police Station, Kotwali

5. The respondent got a case regi stered under Section
under Sections 420/ 467/ 468 and 471 | PC.

6. The respondent filed a conpl ai nt agai nst the

appel | ant under Sections 498A/ 323/ 504/506 | PC

at Police Station, Kohna.

7. The respondent had even gone to the extent of

opposi ng the bail application of the appellant in

crimnal case filed at the police station, Kotwali

8. When police filed final report intwo crimunal cases
at police station, Kotwali and police station, Kohna,
the respondent filed protest petition in these cases.

9. The respondent filed conplaint no.125 of 1998 ' in

the Wonen Cell, Delhi in September 1997 agai nst

the appellant’s | awer and friend alleging crimna

intimdation.

10. The respondent filed a conpl ai nt under sections

397/ 398 before the Conpany Law Board, New

Del hi .

11. The respondent filed a conplaint in Case No. 1365

Of 1988 agai nst the appell ant.

12. Again on 8.7.1999, the respondent filed a conplaint

in the Parlianent Street Police Station, New Del h
and nade all efforts to get the appellant arrested.

13. On 31.3.1999, the respondent have sent  a notice
for breaking the Nucl eus of the HUF

14. The respondent filed a conpl aint against the
appel | ant under Section 24 of the H ndu Marriage

Act .

15. The respondent had w t hdrawn Rs. 9,50, 000/ - “from
the bank account of the appellant in a clandestine

manner .

16. On 22.1.01 the respondent gave affidavit before the

H gh Court and got non-bail able warrants issued

agai nst the appell ant.

17. The respondent got an advertisement issued in a
nati onal newspaper that the appellant was only her

enpl oyee. She got another news itemissued

cautioni ng the business associates to avoid dealing
with the appellant.

The findings of the H gh Court that these
proceedi ngs could not be taken to be such which may
warrant annul nent of marriage is wholly unsustainabl e.
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Even at this stage, the respondent does not want

di vorce by nutual consent. Fromthe analysis and

eval uation of the entire evidence, it is clear that the
respondent has resolved to live in agony only to make life
a mserable hell for the appellant as well. This type of
adamant and cal lous attitude, in the context of the facts
of this case, |eaves no manner of doubt in our mnd that
the respondent is bent upon treating the appellant with
mental cruelty. It is abundantly clear that the marri age
bet ween the parties had broken down irretrievably and
there is no chance of their com ng together, or living

t oget her agai n.

The Hi gh Court ought to - have appreciated that

there is no acceptable way in which the parties can be
conpelled to resune life with the consort, nothing is
gai ned by trying to keep the parties tied forever to a
marriage that in fact has ceased to exist.

Undoubt edly, it is the obligation of the Court and al
concerned that the marriage status should, as far as
possi bl e, as | ong as possi bl'e and whenever possible, be
mai nt ai ned, but when the marriage is totally dead, in
that event, nothing is gained by trying to keep the parties
tied forever to a marriage which in fact has ceased to
exist. In the instant case, there has been tota

di sappearance of enotional substratumin the marriage.
The course which has been adopted by the Hi gh Court
woul d encourage continuous bi ckering, perpetua
bitterness and may | ead to imuorality.

In view of the fact that the parties have been |iving
separately for nore than 10 years and a very | arge

nunber of aforenentioned crimnal and civil proceedi ngs
have been initiated by the respondent against the
appel | ant and sone proceedi ngs have been initiated by

the appel |l ant agai nst the respondent, the nmatrinonia

bond between the parties is beyond repair. A marriage
between the parties is only in name.. The marriage has
been wrecked beyond the hope of sal vage, public interest
and interest of all concerned lies in the recognition of the
fact and to declare defunct de jure what is already
defunct de facto. To keep the shamis obviously
conducive to imorality and potentially nore prejudicia
to the public interest than a dissolution of the marriage
bond.

The Hi gh Court ought to have visualized that
preservation of such a narriage is totally unworkable
whi ch has ceased to be effective and woul d be greater
source of msery for the parties.

The Hi gh Court ought to have considered that a

human probl em can be properly resolved by adopting a
human appr oach. In the instant case, not to grant a
decree of divorce would be disastrous for the parties.

O herwi se, there nmay be a ray of hope for the parties that
after a passage of time (after obtaining a decree of

di vorce) the parties may psychol ogically and enotionally
settle down and start a new chapter in life.

In our considered view, |ooking to the peculiar facts
of the case, the High Court was not justified in setting
aside the order of the Trial Court. |In our opinion,
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wi sdomlies in accepting the pragmatic reality of life and
take a decision which would ultinately be conducive in
the interest of both the parties.

Consequently, we set aside the inmpugned judgnent

of the H gh Court and direct that the narriage between

the parties should be dissolved according to the

provi sions of the H ndu Marriage Act, 1955. In the
extra-ordinary facts and circunstances of the case, to
resolve the problemin the interest of all concerned, while
di ssolving the marri age between the parties, we direct the
appel l ant to pay Rs.25,00,000/- (Rupees Twenty five | acs)
to the respondent towards pernmanent mai ntenance to be

paid within eight weeks. Thi s anpbunt woul d i ncl ude

Rs. 5, 00, 000/ - (Rupees five lacs with interest) deposited
by the appellant on the direction of the Trial Court. The
respondent would be at liberty to withdraw this anount
with interest. Therefore, now the appellant woul d pay
only Rs. 20, 00,000/- (Rupees Twenty lacs) to the

respondent within the stipulated period. 1In case the
appel l ant fails to pay the anpbunt as i ndi cated above
within the stipulated period, the direction given by us
woul d be of no avail and the appeal shall stand

di sm ssed. I n awardi ng per manent mai ntenance we

have taken into consideration the financial standing of
the appel |l ant.

Before we part with this case, on the consideration
of the totality of facts, this Court would like to
reconmend the Union of India to seriously consider
bringi ng an anendnent in the H ndu Marriage Act, 1955
to incorporate irretrievabl e breakdown of narriage as a
ground for the grant of divorce. A copy of this judgnent
be sent to the Secretary, Mnistry of Law & Justice
Department of Legal Affairs, Government of India for
taki ng appropriate steps.

The appeal is accordingly disposed of. 1In the facts
and circunstances of the case we direct the parties to
bear their own costs.




