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CASE NO. :
Appeal (civil) 2896 of 2006

PETI TI ONER
Pushpa Devi Bhagat (D) Th. LR Snt. Sadhna Ra

RESPONDENT:
Raj i nder Singh & Os.

DATE OF JUDGVENT: 11/07/2006

BENCH
B P Singh & R V Raveendran

JUDGVENT:
JUDGMENT
(Arising out of S.L.P. (C) No. 13894/2004)

R V. Raveendran, J.

Leave granted.

This appeal “is dirtected agai nst the judgnment dated 3.3.2004
passed by | earned Single Judge of Del hi Hi gh Court in FA No.247 of
2003.

2. Respondents 1 & 2 are the landlords of the suit property (front
portion of residential prem ses no.  C 25, Friends Colony, New Del hi).
Respondents 1 & 2 and their father Late Brig. S. Raneshwar |et out

the suit property with the fittings and fixtures to Ms Usha Fisheries
Agriculture and Dairy Farm a partnership firm (third respondent

herein) for a period of three years under a registered | ease deed dated
6.6.1979, the purpose being the residential use of a partner of the
firm Pushpa Devi (nother of the appellant) and respondents 4, 5 & 6
were its partners. The suit property was being used by Pushpa Devi

for her residential use. The tenancy was continued after the | ease term
of three years.

3. The | andl ords (Respondents 1 & 2 and their father) termnated
the said tenancy as at the end of 31.3.1989 by notice dated 9.2.1989
and filed a suit against the firmand Pushpa Devi in the court of the
District Judge, Del hi on 10.4.1989 for recovery of the possession of
the suit property. It was originally nunbered as RC Suit No. 265 of
1989 and later, transferred to the court of-the Sub-Judge, New Delh
(later, Cvil Judge, Delhi) and renunbered as Suit No. 52 of 1993.
Pushpa Devi, second defendant, resisted the suit inter alia on the
ground that the first defendant firm had been dissolved and as a
consequence all its partners including herself becane the co-tenants
and the suit was not nmintainabl e without inpleading the other
partners. Subsequently, ML. Wadhwa, S. K. Mttal and Badan Si hgh

(the other three partners of the firm, were inpleaded as defendants 3
to 5. During the pendency of the suit, the first plaintiff S. /Rameshwar
died, and the suit was continued by showi ng his two sons (original
plaintiffs 2 & 3) as plaintiffs 1 & 2. The fifth defendant al so died and
his son Chaman Lal Gahl ot was brought on record in his place as the
fifth defendant.

4. Two w tnesses were exani ned on behalf of the plaintiffs and their

evi dence was cl osed on 16.9.1998. Thereafter, the case was adjourned

a nunber of tinmes for defendants’ evidence. Shri Dinesh Garg, counse

for defendants stated that as the first defendant firmwas dissolved, he
will not appear for the firm In viewof it, after issuing court notice, the
first defendant was placed ex parte on 24.4.2000. The order-sheet

dated 7.7.2000 shows that as defendants 2 & 3 did not let in any
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evi dence, their evidence was closed and the matter was |isted for
evi dence of defendants 4 & 5. On 19.5.2001, the court made the
follow ng order :-

"The case was filed in the year 1989. Keeping in view the fact
that it has already been del ayed, defendant no. 4 and newy
added defendant no.5 are given only one (nore) opportunity to
| ead their evidence otherwi se the sane will be closed on the
next date of hearing i.e. 23.5.1991."

On 23.5.1991, the two plaintiffs and their counsel and Shri Dinesh
Garg, counsel for the Defendants were present. On the basis of the
subm ssi ons made, the court recorded the follow ng subm ssions in the
order sheet

"It is stated that the matter has been conprom sed between the
parties. The defendants undertakes to vacate the suit prem ses

by 22.1.2002 and wi'll keep on paying the rent/danages of the

suit premses @Rs.4800/- with effect from1.5.2001, till the

time of vacation of the suit prem ses. Let the statenent of

both the ‘parties be recorded.” (enphasis supplied)

Thereafter, the foll owi ng statement of Shri Dinesh Garg, counsel for
def endants was recorded by the court :

"Statement of Shri Dinesh Garg, Adv. for the defendants.

W O

| have instructions on behalf of the defendants to make the

present statenent that the defendants undertake to vacate the

suit prenises by 22.1.2002 and wil |l keep on paying the

rent/damges @Rs. 4800/- w.e.f. 1.5:2001, till the vacation of

the suit prem ses. The rent upto-30.4.2001 already stands paid.

Sd/ - Dinesh Garg, Adv. R O A C
(Sd. Civil Judge)

Thereafter, the followi ng statement of Shri B. Khan, counsel for the
plaintiffs was recorded

"Statement of Shri B. Khan, Counsel for both the plaintiffs.
WO
| have instructions on behalf of plaintiffs to nake the present
statenment that in view of the statement made by the counsel for
the defendants, on behalf of the defendants, the suit may kindly
be di sposed of accordingly. | accept the terns of the statenent
of counsel for defendants. The plaintiffs are al so present today
in the court and will countersign this statenent.

Sd/- B. Khan, Adv. R O A C.
(Sd/- Civil Judge)

In addition to the | earned counsel for plaintiffs and defendants signing
the order sheet, plaintiffs 1 & 2 who were present in court, also signed
the order sheet. Thereafter, the court nmade the followng order :-

" ORDER

In view of the statenent namde by the counsel for parties in the
presence of both the plaintiffs, the suit stands di sposed off as
settled. Parties to be bound by their statements nade today.

File be consigned to RRR Decree sheet in ternms of said
conprom se be prepared

23.5.2001 Sd/ Savita Rao
Cvil Judge, Del hi"
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5. It was subsequently found that Shri Dinesh Garg though
appearing for all defendants, had not filed Vakal at nama for defendants
3 & 4 and one Shayam Ki shore had entered appearance for them
Therefore, an application under sections 151 and 152 CPC was noved.
Shri Dinesh Garg filed the Vakal at nama on behal f of the defendants 3
& 4 on 18.7.2001. In viewof it, the trial court nade the follow ng
order on 18.7.2001

"Reply to application under section 151 and 152 filed. Copies

gi ven.

As stated Vakal at nama on behal f of the defendants 1, 2, &5 is

al ready on record but inadvertently, the Vakal at nana on behal f
of the defendants 3 & 4 was not filed which the counsel Shri
Dinesh Garg is filing today. It be taken on record. Counsel for
def endant states that when he gave the statement, he was duly

aut hori.zed on behal f of the defendants for naking statenent.

He further states that defendant no. 1 is a partnership firm

whi ch has now been di ssol ved and is not in existence and even

if the decree i's passed agai nst defendant no.1 then also it wll
be execut abl e agai nst defendents 2 to 5 only. However, | pass a
decree against all the defendants. Let the decree be nodified
and a fresh decree sheet be prepared nmentioning therein that

the defendants will vacate the suit prem ses by 22.1.2002 and
wi Il keep on paying the rent/damges @Rs. 4800/- with effect
from1.5.2001 till the vacation of the suit premses, i.e., front
portion form ng part of premni ses No.C 25, Friends Col ony, New
Del hi as shown red inthe site plan annexed with the plaint. File
be sent to RR

Sd/ CGivil Judge"

Accordingly, a fresh decree was drawn on 18.7.2001 in terns of
the final order dated 23.5.2001.

6. On 21.8.2001, second defendant (Pushpa Devi) filed an
application under section 151 CPC for setting aside the decree
dated 18.7.2001 alleging that she had not instructed her counse
Shri Dinesh Garg to enter into any conprom se-on her  behal f
that there was no "witten conprom se between the parties duly
signed by the parties", and therefore, there was no | awfu
agreenment or conprom se. The court issued notice of the said
application to Shri Dinesh Garg, counsel for the defendants as
also the plaintiffs. Shri Dinesh Garg fil ed a detail ed statenent
dated 7.12.2001. W extract bel ow the rel evant portions of the
sai d statenent

"The counsel had represented the defendant no. 2
for about 12 years in the aforesaid matter. The
counsel was getting the instructions fromthe

def endant no. 2 nost of times through her daughter
Ms. Sadhna Rai or her son in law, Shri Vinay Rai or
through G oup Head of Law Departnment Dr. MC.
Gupta. All the proceedi ngs were al ways

comuni cated to the defendant no. 2.

After the closing of evidence by the plaintiff, the case
was |listed for the defendant’s evidence tine and

again and under instructions of the defendant no. 2,

the counsel took adjournnents for evidence for

several years. The adjournnment were taken on

4.12.1998, 5.4.1999 and 21.5.1999. Wen the case

fixed for 12.7.1999 for evidence of defendant no. 2,

she again did not come and sent her medica
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certificate which was placed on record and case was
adjourned to 8.9.1999. Agai n adjournment was

sought and the case was adjourned to 22.10.1999 as

l ast and final opportunity for her evidence. A witten
conmuni cati on dated 20.9. 1999 was sent by

regi stered post to defendant no. 2, but she did not
appear. Agai n adjournnment was sought as per her
instructions and this tinme the case was adj ourned for
30.11.1999 for her evidence subject to cost of

Rs. 500/ - whi ch was paid by her but still she did not
appear in wtness box. Even thereafter case was

adj ourned on 13.1.2000, 24.4.2000, 7.7.2000,
4.9.2000, 16.10.2000, 20.12.2000 and 26. 4. 2001

for evidence of remaining defendants but none
appeared in w tness box-:

After contesting the matter for-about 10 years when
it was not possible to take any further date for
recordi ng of the evidence of the defendants, the
counsel " advised the defendant no. 2 to |ead evidence
and made it clear that it will not be possible the
counsel to neet any further adjournnent.

However, she requested for getting her some tinme to
enabl e her to find /an alternative accomodati on

The counsel took her oral instructions under good
faith and because of |evel of confidence devel oped
after representing Usha Goup for about 18 years,
started negotiations with the plaintiff which went on
for several nonths, during which-period there were
several offers and counter offers duly comruni cated
to the defendants. Utimtely when plaintiff cane out
with plea to first clear the arrears of rent with effect
fromO01. 10. 1999, the counsel asked defendant no. 2

to clear the arrears which were sent to counsel vide
conmuni cati on of their Law O ficer dated 9.4.2001
through the Head of Law Departnent Dr. M C

GQupt a.

After that, the termare negotiated and ultinately,
with prior approval of defendant no. 2 a statenent
was made on behal f of the defendant no. 2 as well

on behal f of the other defendants and the decree

was obt ai ned based on admi ssion. Pursuant to

request of the counsel, the plaintiff as well as this
Hon’ bl e Court was pleased to allow tinme upto
22.1.2002 to the defendants to vacate the prem ses.

I mredi ately after recording of the statement, a
written comruni cati on dated 24.5.2001 was sent to
the defendant no. 2 as well as to Dr. MC GQupta
Head of the Law Departnment of Usha G oup of
Conpani es was sent by Registered A . D. post clearly
indicating therein that a statenent has been made

as per the instructions and that the decree has been
passed. This comruni cation was duly received by

the defendant no. 2 as well as Dr. MC Gupta. The
copy of the letter, postal receipts and the AD card
duly signed by the defendant as received are
annexed. "

7. The second defendant did not, however, pursue her

application dated 21.8.2001 for setting aside the consent decree.

On 27.8.2001, within six days of filing the application dated
21.8.2001 before the trial court for setting aside the decree,

t he
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second defendant filed an appeal agai nst the said consent decree
before the District Judge, Del hi. The appellate court by judgnent
dated 21.12.2002 set aside the consent decree on the ground

that there was no agreenment or conprom se reduced to writing

and signed by the parties. The matter was remanded to the tria
court with a direction to proceed with the trial of the suit in
accordance with the law by ignoring the statenment of the counse
made on 23.5.2001.

8. The said judgment of the Appellate Court was chall enged
by the landlords in FAO No. 247 of 2003 on the file of the Del hi
H gh Court, under Order 43 Rule (1)(u) of CPC. During the
pendency of the said appeal before the Hi gh Court, Pushpa Devi

di ed, and her daughter (the Appellant) cane on record and
pursued the appeal. The H gh Court allowed the |andlords’ appea
by judgnent dated 3.3.2004. The Hi gh Court held that the

consent decree in _question did not fall under the first part of
Rul e 3 of Order 23 (requiring an agreenment or conprom se

bet ween the partiesto be in witing and signed by the parties),
but fell ‘under the second part of Rule 3 of Order 23 (relating to
sati sfaction of the claimof the plaintiff, which did not require any
docunent in witing signed by the parties), and that there was a
valid conprom se under Order 23 Rule 3 CPC and the second

def endant "coul d not repudi ate the consensus by attenpting to
chal l enge their satisfaction". Fromthe fact that the second

def endant did not pursue the application dated 21.8.2001 filed
before the trial court, and fromthe fact that she did not

chall enge the integrity of her counsel (who entered into the
conprom se) either before the appellate court or before it, the
H gh Court drew an inference that second defendant’s counse

Sri Dinesh Garg, had the authority on her behal f to nake the
statenent | eading to the consent decree.

9. The judgrment of the Hi gh Court is-challenged by the
appel | ant (second defendant’s |legal representative) in this
appeal . Learned counsel for the appellant contended that the

H gh Court having held that the case did not fall under the first
part of Rule 3 of Order 23, committed a serious error in holding
that the case fell under the second part of the said Rule. It is
contended that the second part applies-only where the defendant
satisfies the plaintiff in regard to the whole or part of the subject
matter of the suit. It is pointed out that the second part refers.to
conpl eted acts, that is acts which have been al ready executed

or perforned, where nothing nore remains to be done in future

by a defendant. He submitted that in this case when the counse

for the defendants agreed to vacate the suit prenises on a

future date, that is on or before 22.1.2002, it was a prom se or
an agreement to do an act in future to satisfy the suit claim and
not a case where "defendant satisfies the plaintiff in respect of
the subject matter of the suit”. He pointed out that if the

def endants had vacated and delivered the prem ses to the
plaintiffs and thereafter the counsel for the defendants had
confirmed the same and the suit had been di sposed of recording

the said subm ssion, then it would fall under the second part.

The appel | ant contends that the H gh Court having held that the
case did not fall under the first part of Rule 3, and the case
denonstrably not falling under the second part of Rule 3, it has
to be held that there was no | awful agreenent or conpromise. It

is submitted that the first appellate court was justified in setting
asi de the consent decree and remanding the matter to the tria
court. On the other hand, the |earned counsel for the |andl ords
contended that the District Court had no jurisdiction to entertain
t he appeal against a consent decree. It is also contended that
there was a conprom se by admitting the claimof the plaintiffs,
and, therefore, the consequential decree is valid and binding. On
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the contentions raised, the follow ng two questions arise for
consi deration :

(i) Whet her the appeal filed by Pushpa Devi under
section 96 of the Code of Civil Procedure, against the
consent decree was nai ntai nabl e.

(ii) Whet her the conpromi se on 23.5.2001 resulting in a
consent decree dated 18.7.2001 was not a valid

conprom se under Order 23 Rule 3 CPC.

Re : Point No. (i)

10. It is no doubt true that the landlords did not contend
either before the first appellate court or before the H gh Court
that the appeal against the consent decree was not

mai nt ai nabl e. This contentionis urged for the first time in this
Court. The contention relates to jurisdiction of the appellate
court andis evident fromthe record. Such a plea does not
require any evidence. Further, being a contention relating to the
jurisdiction of the appellate court, it does not require any

" pl eadi ng".. Though this Court will not normally permit a new plea
to be raised at the hearing of the special |eave petition or an
appeal under Article 136, where such plea does not involve any
guestion of fact or amendnent of pleading and is purely one of
law, particularly relating to jurisdiction of the appellate court, it
can be entertained by this Court. (See Shanti Devi vs. Bina

Devi - AIR 1988 SC 2141 and Zahoor vs. State-of U P - AR 1991

SC 41). In Hralal wvs. Kasturi Devi [AIR 1967 SC 1853], this
Court observed

"\ 005\ 005\ 005\ 005\ 005. though the question of jurisdiction had not
been urged before the High Court, it stares one in the

face of the judgnent of the appellate court. W are

satisfied that the appellate court -had no jurisdiction

\ 005\ 005\ 005\ 005\ 005 t hough this point was not raised in the H gh
Court, it is so obvious that we have permtted the plea to

be rai sed before us."

In this case, the contention raised being one relating to
jurisdiction of the appellate court, we have permtted the said
contention and heard both sides thereon

11. Section 96 provides for appeals fromorigi nal decrees.
Sub-section (3) of section 96, however, provided that no appea
shall lie froma decree passed by the court with the consent of

the parties. W nay notice here that Oder 43 Rule 1 (m of CPC
had earlier provided for an appeal against the order under Rule 3
Order 23 recording or refusing to record an agreenent,

conprom se or satisfaction. But clause (m of Rule 1 Order 43

was omtted by Act 104 of 1976 with effect from 1.2.1977.

Si mul t aneously, a proviso was added to Rule 3 Order 23 with
effect from1.2.1977. W extract bel ow the rel evant portion of
the said proviso

"Provided that where it is alleged by one party and
deni ed by the other that an adjustnent or

sati sfaction has been arrived at, the court shal
deci de t he questi on\ 005"

Rul e 3A was al so added in Oder 23 with effect from1.2.1977
barring any suit to set aside a decree on the ground that the
conprom se on which the decree is based was not | awf ul

12. The position that energes fromthe amended provisions of
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Order 23, can be sumed up thus :

(i) No appeal is maintainable agai nst a consent decree
having regard to the specific bar contained in section
96(3) CPC.

(ii) No appeal is maintainabl e against the order of the

court recording the conprom se (or refusing to

record a conprom se) in view of the del etion of

clause (mM Rule 1 Order 43.

(iii) No i ndependent suit can be filed for setting aside a
conprom se decree on the ground that the

conprom se was not lawful in view of the bar

contained in Rule 3A

(iv) A consent decree operates as an estoppel and is
valid and binding unless it is set aside by the court
whi ch passed the consent decree, by an order on an
application under the proviso to Rule 3 of Order 23.

Therefore, the only renedy available to a party to a consent
decree to avoi d such consent decree, is to approach the court
whi ch recorded the conpronise and nade a decree in terms

of it, and establish that there was no conprom se. In that
event, the court which recorded the conpromise will itself
consi der and deci de the question as to whether there was a
val id conpromise or not. This is so because a consent decree,
is nothing but contract between parties superinposed wth
the seal of approval of the court. The validity of a consent
decree depends wholly on the validity of the agreenment or
conprom se on which it is made. The second defendant, who
chal | enged the consent conprom se decree was fully aware of
this position as she filed anapplication for setting aside the
consent decree on 21.8.2001 by alleging that there was no

val id conpromi se in accordance with Law. Significantly, none
of the other defendants chal |l enged the consent decree. For
reasons best known to hersel f, the second defendant within a
few days thereafter (that is on 27.8.2001), filed an appea
and chose not to pursue the application filed before the court
whi ch passed the consent decree. Such an appeal by second

def endant was not mmintai nabl e, having regard to the express
bar contained in section 96 (3) of the Code.

Re : Point No. (ii)

13. Oder XXII'l deals with withdrawal and adj ustnent of
suits. Rule 3 relates to conmpromi se of suits, relevant portion of
which is extracted bel ow :

"3. Comprom se of suit.\027Where it is proved to the
satisfaction of the Court that a suit has been
adjusted wholly or in part by any | awful agreenent
or conpromise in witing and signed by the parti es,
or where the defendant satisfies the plaintiff in
respect of the whole or any part of the subject-
matter of the suit, the Court shall order such
agreenment, conprom se or satisfaction to be
recorded, and shall pass a decree in accordance
therewith so far as it relates to the parties to the
suit, whether or not the subject-matter of the
agreement, conprom se or satisfaction is the same

as the subject-matter of the suit."

The said Rule consists of two parts. The first part provides that
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where it is proved to the satisfaction of the court that a suit has
been adjusted wholly or in part by any | awful agreenent or
conpromise in witing and signed by the parties, the court shal
order such agreenment or conprom se to be recorded and shal

pass a decree in accordance therewith. The second part provides
that where a defendant satisfies the plaintiff in respect of the
whol e or any part of the subject matter of the suit, the court
shal | order such satisfaction to be recorded and shall pass a
decree in accordance therewith. The Rule al so nakes it clear that
the conpromi se or agreenment may relate to i ssues or disputes

whi ch are not the subject-matter of the suit and that such
conprom se or agreenent nmay be entered not only anong the

parties to the suit, but others also, but the decree to be passed
shal |l be confined to the parties to the suit whether or not the
subj ect matter of the agreenent, conpromi se or satisfaction is
the sane as the subject matter of the suit. W are not, however,
concerned with this aspect of the Rule in this appeal

14. VWhat is the difference between the first part and the
second part of Rule 3 ? The first part refers to situations where
an agreement or conpromi-se is-entered into in witing and

signed by the parties. The said agreement or conpronmise is

pl aced before the court. Wien the court is satisfied that the suit
has been adjusted either wholly or in part by such agreenent or
conpromise in witing and signed by the parties and that it is
lawful, a decree follows in terns of what is agreed between the
parties. The agreenent/conproni se spells out the agreed terms

by which the claimis admtted or adjusted by mutua

concessions or prom ses, so that the parties thereto can be held
to their promise/s in future and performance can be enforced by
the execution of the decree to be passed in terns of it. On the

ot her hand, the second part refers to cases where the defendant
has satisfied the plaintiff about the claim This may be by
satisfying the plaintiff that his claimcannot be or need not be
met or perforned. It can also be by -discharging or performng

the required obligation. Wiere the defendant so 'satisfies’ the
plaintiff in respect of the subject-matter of the suit, nothing
further remains to be done or enforced and thereis no question

of any ’'enforcenent’ or 'execution’ of the decree to be passed in
terms of it. Let us illustrate with reference to a noney-suit filed
for recovery of say a sumof Rupees one |akh. Parties may enter
into a lawmful agreenment or conpromise in witing and signed by
them agreeing that the defendant will pay the sumof Rupees

one |akh within a specified period or specified manner or may
agree that only a sumof Rs.75,000 shall be paid by the

defendant in full and final settlement of the claim Such
agreement or conpromise will fall under the first Part and if

def endant does not fulfil the promise, the plaintiff can enforce it
by | evying execution. On the other hand, the parties may submt
to the court that defendant has already paid a sumof Rupees

one lakh or Rs.75,000/- in full and final satisfaction or that the
suit claimhas been fully settled by the defendant out of court
(either by mentioning the ambunt paid or not mentioning it) or
that plaintiff will not press the claim Here the obligation is

al ready perforned by the defendant or plaintiff agrees that he
will not enforce performance and nothing remains to be

performed by the defendant. As the order that follows nerely
records the extingui shment or satisfaction of the claimor non-
exi stence of the claim it is not capable of being ’enforced by

| evy of execution, as there is no obligation to be perforned by
the defendant in pursuance of the decree. Such 'satisfaction

need not be expressed by an agreenent or conpronise in

witing and signed by the parties. It can be by a unilatera

subm ssion by the plaintiff or his counsel. Such satisfaction wll
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fall under the second part. O course even when there i s such

sati sfaction of the claimor subject matter of the suit by

def endant and the matter falls under the second part, nothing
prevents the parties fromreducing such satisfaction of the

cl ai m subject matter, into witing and signing the sanme. The

di fference between the two parts is this : Were the matter falls
under the second part, what is reported is a conpleted action or
settlenent out of court putting an end to the dispute, and the
resul tant decree recording the satisfaction, is not capable of
bei ng enforced by | evying execution. Wiere the matter falls

under the first part, there is a prom se or prom ses agreed to be
performed or executed, and that can be enforced by |evying
execution. Wile agreenents or conpronises falling under the

first part, can only be by an instrument or other formof witing
signed by the parties, thereis no such requirement in regard to
settlenents or satisfaction falling under the second part. Were
the matter falls under second part, it is sufficient if the plaintiff
or plaintiff's counsel appears before the court and informs the
court that the subject matter of the suit has already been settled
or satisfied.

15. In a suit against thetenant for possession, if the
settlenent is that the tenant will vacate the premises within a
specified time, it neans that the possession could be recovered
in execution of such decree in the event of the defendant failing
to vacate the prenises within the tine agreed. Therefore, such
settlenent would fall under the first part. On the other hand, if
both parties or the plaintiff submit to the court that the tenant
has al ready vacated the premi ses-and thus the claimfor
possessi on has been satisfied orif the plaintiff submts that he

will not press the prayer for delivery of possession, the suit wll
be di sposed of recording the sane, under the second part. In
such an event, there will be disposal of the suit, but no

"execut abl e’ decree.

16. In this case, under the settlement, the tenant | undertook
to vacate the suit property on a future date (that i's 22.1.2002)
and pay the agreed rent till then. The decree in pursuance of

such settlement was an 'executabl e’ decree. Therefore 'the
settlenent did not fall under the second part, but under the first
part of Rule 3. The Hi gh Court obviously conmitted an error in

hol ding that the case fell under the second part of Rul e 3.

17. The next question is where an agreenent or _conpromn se
falls under the first part, what is the neani ng and significance of
the words "in witing’ and 'signed by the parties’ occurring in
Rule 3 ? The appell ant contends that the words 'in witing and
"signed by the parties’ would contenplate drawing up of a

docunent or instrument or a conpronise petition containing

the ternms of the settlenment in witing and signed by the parties.
The appel |l ant points out that in this case, there is no such

i nstrument, docunment or petition in witing and signed by the
parties.

18. W will first consider the nmeaning of the words "signed by
parties". Order 3 Rule 1 of CPC provides that any appearance,
application or act in or to any Court, required or authorized by
law to be nade or done by a party in such Court, may, except
where ot herwi se expressly provided by any law for the time

being in force, be made or done by the party in person, or by his
recogni zed agent, or by a pl eader appearing, applying or acting,
as the case nmay be, on his behalf. The proviso thereto nmakes it
clear that the Court can, if it so desires, direct that such
appear ance shall be nade by the party in person. Rule 4

provi des that no pleader shall act for any person in any Court,
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unl ess he has been appointed for the purpose by such person by

a docurment in witing signed by such person or by his

recogni zed agent or by sonme other person duly authorized by or
under a power-of-attorney to make such appoi ntnent. Sub-rule

(2) of Rule 4 provides that every such appoi ntnent shall be filed
in Court and shall, for the purposes of sub-rule (1), be deened

to be in force until determined with the |eave of the Court by a
witing signed by the client or the pleader, as the case may be,
and filed in Court, or until the client or the pleader dies, or unti
all proceedings in the suit are ended so far as regards the client.
The question whether ’'signed by parties’ would include signing

by the pl eader was considered by this Court in Byram Pestonji
Gariwal a v. Union Bank of ‘India [1992 (1) SCC 31] with

reference to Order 3 of CPC:

"30. There is no reason to assume that the |egislature

i ntended to curtail the inplied authority of counsel
engaged i'n the thick of proceedings.in court, to
conprom se or agree on matters relating to the parties,
even if such matters exceed the subject matter of the

suit. The relationship of counsel and his party or the
recogni zed agent and his principal is a matter of contract;
and with the freedom of contract generally, the legislature
does not interfere except when warranted by public

policy, and the legislative intent is expressly nade

mani fest. There is no such declaration of policy or

i ndication of intent in the present case. The |egislature
has not evinced any intention to change the well

recogni zed and universally acclai med comon | aw

tradition \ 005

X X X X X

35. So long as the systemof judicial admnistration in

I ndia continues unaltered, and so(long as Parlianment has
not evinced an intention to change its basic character,
there is no reason to assume that Parliament has, though
not expressly, but inpliedly reduced counsel’s role or
capacity to represent his client as effectively as in the
past\ 005

X X X X X

37. We may, however, hasten to add that it will be
prudent for counsel not to act on inplied authority except
when warranted by the exigency of circunstances

denmandi ng i medi at e adj ustment of suit by agreenent of
conprom se and the signature of the party cannot be
obt ai ned wi t hout undue delay. In these days of easier and
qui cker conmmuni cati on, such contingency may sel dom

arise. A w se and careful counsel will no doubt arm
hinsel f in advance with the necessary authority

expressed in witing to neet all such contingencies in
order that neither his authority nor integrity is ever
doubt ed\ 005

38. Considering the traditionally recognized rol e of
counsel in the common | aw system and the evil sought to
be renedi ed by Parliament by the C. P.C. (Arendnent)

Act, 1976, nanely, attainment of certainty and

expedi tious di sposal of cases by reducing the terns of
conpromi se to witing signed by the parties, and all ow ng




This document is retrieved c ASE G URU
ht t p: //JUDIS.NIC. I N SUPREVE COURT OF | NDI A from https://casequru.in @Pa'ge—i-t of

the conprom se decree to conprehend even matters

falling outside the subject matter of the suit, but relating
to the parties, the legislature cannot, in the absence of
express words to such effect, be presuned to have

di sall owed the parties to enter into a conprom se by

counsel in their cause or by their duly authorized agents.

39. To insist upon the party hinmself personally signing
the agreement or conprom se woul d often cause undue

del ay, loss and inconveni ence, especially in the case of
non-resi dent persons. It has always been universally
understood that a party can always act by his duly

aut hori zed representative. |f a power-of-attorney hol der
can enter into an agreenment or conprom se on behal f of

his principal, so can counsel, possessed of the requisite
aut hori zation by vakal atnama, act on behalf of his
client\005.. If the |egislature had intended to make such a
fundanent al change, even at the risk of delay,

i nconveni'ence and needl ess expenditure, it would have
expressly so stated."

[ Enphasi s suppl i ed]

The above view was reiterated in Ji neshwardas v. Jagrani [2003

(11) SCC 372]. Therefore, the words 'by parties’ refer not only

to parties in person, but their attorney hol ders or duly authorized
pl eaders.

19. Let us nowturn to the requirenent of "in witing  in Rule
3. In this case as noticed above, the respective statenents of
plaintiffs’ counsel and defendants’ counsel were recorded on oath
by the trial court in regard to the ternms of the conprom se and
those statenents after being read over and accepted to be

correct, were signed by the said counsel. If the terns of a
conpromi se witten on a paper in the formof an application or
petition is considered as a conpromise in witing, can it be said
that the specific and categorical statenents on oath recorded in
witing by the court and duly read over and accepted to be

correct by the person making the statenent and signed by him

can be said to be not in witing? Qoviously, no. W may also in
this behalf refer to Section 3 of the Evidence Act which defines a
docunent as any matter expressed or described upon any

substance by nmeans of letters, figures or marks or by nore than
one of those means intended to be used or which may be used

for the purpose of recording the matter. The statenents

recorded by the court will, therefore, anmobunt to a conpronise in
witing.

20. Consequently, the statenents of the parties or their
counsel, recorded by the court and duly signed by the persons

maki ng the statenents, would be 'statenment in witing signed by
the parties’. The court, however, has to satisfy itself that the
terns of the conmpronise are lawful. In this case we find from
the trial court records that the second defendant had executed a
vakal at nana enpowering her counsel Sri Dinesh Garg to act for
her in respect of the suit and also to enter into any conprom se.
Hence there can be no doubt that Sri Dinesh Garg was

aut hori zed by the second defendant to enter into a conprom se.
We also find that the counsel for the plaintiffs and counsel for
the defendants nmade sol etm statements on oath before the tria
court specifying the terns of conpronise, which were duly
recorded in witing and signed by them The requirenments of the
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first part of Rule 3 of Order XXII|l are fully satisfied in this case.

21. The matter can be viewed froma different angle al so. After

the issues were franed by the trial court, the plaintiffs had
exam ned two wi tnesses and cl osed their evidence and

thereafter the matter was set down for the evidence of

def endants. The first defendant was treated as ex parte. As

def endants 2 and 3 did not |ead any evidence in spite of

nuner ous opportunities, their evidence was treated as cl osed.

On 17.5.2001, the matter was finally adjourned to 23.5.2001 for
the evidence of defendants 4 and 5 with a condition that if they
do not |ead evidence on that date there evidence will be closed.
On 23.5.2001, defendants 4 and 5 did not |ead any evidence. On
the other hand, the counsel for defendants nmade a statenment on
oath that the prem ses will be vacated on 22.1.2002. Thereafter,
counsel for the plaintiff also made a statenent agreeing to grant
of timetill 21.1.2002. There was al so agreenent that the
plaintiffs will be entitled to the payment of only Rs.4,800/- per
nonth (equivalent to the rent) and nothing nmore up to

22.1.2002. The effect of it is that the parties have gone to tria
on the issues and the only evidence | ed by defendants is that
they will vacate the premi ses on 22.1.2002. No other evidence
being | ed, the necessary conclusion is that the defendants
admtted the plaintiffs’ claimand nerely sought tine to vacate.
Therefore, the suit can be said to have been decreed on the
basi s of evidence and the adm ssi ons nmade by the defendants.

In Jineshwardas (supra), such a situation was noticed. In that
case, the H gh Court nade an order on a consensus expressed

by both the | earned counsel at-the time of hearing of the second
appeal, that the respondents will pay Rs.25,000/- within a period
of one nonth with interest in the nmanner stipul ated. The
appel | ant subsequently filed an application for review,
contendi ng that the said order disposing of the appeal was a
conpromi se decree, and as it was not in witing and signed by
the parties, the appeal could not have been disposed of on the
basi s of the subm ssions. The High Court, however, refused to
entertain such objections. This Court while uphol ding the

deci sion of the H gh Court and holding that there was 'a valid
conprom se, al so observed

"That apart, we are also of the view that a judgnent or
decree passed as a result of consensus arrived at before
court, cannot always be said to be one passed on
conprom se or settlenent and adjustrment. It may, at
times, be also a judgnent on adm ssion, as in this case."

22. Strong reliance was placed by the appellant on/'the

foll owi ng observations of this Court in Gurpreet Singh v. Chatur
Bhuj Goel [1988 (1) SCC 270] to contend that a conproni se

shoul d be reduced into witing in the formof an 'instrunent’ and
signed by the parties to be valid under Order 23 Rule 3.  He
submitted that recording of the statenents of the parties or their
counsel, would not be an instrunment of conprom se. An
"instrunent’, according to him connotes a regular docunent

drawn up in the formof an agreement. W extract bel ow the
observations relied on by the appell ant

"10. Under Rule 3 as it now stands, when a claimin suit
has been adjusted wholly or in part by any lawfu
agreenment or conprom se, the conprom se rmust be in
witing and signed by the parties and there nmust be a
conpl et ed agreenent between them To constitute an
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adj ustment, an agreenent or conprom se nust itself be
capabl e of being enbodied in a decree. Wen the parties
enter into a conprom se during the hearing of a suit or
appeal , there is no reason why the requirenment that the
conprom se should be reduced in witing in the form of

an instrunent signed by the parties should be di spensed
with. The court nust therefore insist upon the parties to
reduce the terns into witing."

We have already referred to the definition of the term docunent.
The terminstrument used in Qurpreet Singh (supra) refers to a
witing of a fornmal nature and nothing nore. Further, we wll
have to understand the observations in the context in which they
were made. In that case when the hearing of a Letters Patent
Appeal comrenced before the High Court, the parties took tinme

to explore the possibility of a settlement. When the hearing was
resurmed the appellant’s father nade an offer for settlenent

whi ch was endorsed by counsel for the appellant also. The
respondent who was present also nade a statenent accepting

the offer. Evidently, the said offer and acceptance were not
treated as final as the appeal was not disposed of by recording
those terms. On the other hand, the said 'proposals’ were
recorded and the matter adjourned for paynent in terns of the

of fer. When the matter was taken up on the next date of

hearing, the respondent stated that he was not agreeable. The

Hi gh Court directed that the appeal wi'll have to be heard on
nerits as the respondent was not prepared to abide by the
proposed conprom se.. That order was chal |l enged by the

appel  ant by contending that the matter was settled by a | awfu
conprom se by recording the statenents of the appellant’s

counsel and respondent’s counsel, and the respondent coul d not
resile fromsuch conprom se and therefore, the H gh Court

ought to have disposed of the appeal in ternms of the

conpromise. It is in this factual background, that is, where there
was no consent decree, the question-was considered by this

Court. The distinguishing feature/in that case is that though the
subm ssi ons nmade were recorded, they were not signed by the
parties or their counsel. Nor did the court treat the subm ssions
as a conpromise. In this case, the court not only recorded the
terns of settlement but thereafter directed that the statenents
of the counsel be recorded. Thereafter, the statenents of

counsel were recorded on oath, read over and accepted by the
counsel to be correct and then signed by both counsel. Therefore
in this case, there is a valid conpromise in witing and signed by
the parties (represented counsel). The decision in Qurpreet

Singh (supra) is therefore of no assistance to the appell ant.

23. At the cost of repetition, we may recapitulate the facts of
this case. The suit was a sinple suit for possession by a |andlord
against a tenant filed in the year 1993. Plaintiff’s evidence was
closed in 1998. The contesting defendant (defendant No.2) did

not | ead any evidence, and her evidence was treated as closed.

The matter was dragged on for 3 years for defendant’s evidence
after the conclusion of plaintiff’'s evidence. It was noted on
19.5.2001 that no further adjournnment will be granted for the

evi dence of defendants 4 and 5 (who are not contesting the
matter), on the next date of hearing (23.5.2001). Wen the

matter finally came up on 23.5.2001, no evidence was tendered.

On the other hand, a statenment was made agreeing to vacate

the prenises by 22.1.2002. The trial court took care to ensure
that the statements of both counsel were recorded on oath and
signed. Thereafter, it passed a consent decree. The attenpts of
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tenants in such matters to protract the litigation indefinitely by
rai sing frivolous and vexati ous contentions regarding the
conprom se and goi ng back on the sol emm undertaking given to
court, should be deprecated. In this context, we may refer to the
observation nade by this Court a simlar situation in Snt

Jam | abai Abdul Kadar v. Shankarlal Gul abchand [AIR 1975 SC

2202]

"23. On the facts of the present case we have little doubt
the pl eader has acted substantially with the know edge of
and encouraged by his client.

X X X X X

24. W feel no doubt that the broad sanction for the
conprom se cane fromthe tenant., that no shady action
is inmputable to respondent 4 and that his conduct has
been notivated by the good of his client.

25. The last posting was for reporting the conpromn se.
But, on that date, the Court declined further adjournment
and the party being absent and away, the pleader for the
appel l ant had no alternative but to suffer an eviction
decree or settle it tothe maxi num advantage of his
party. \005"

Simlar are the facts here. Neither the second defendant nor her
| egal representative has attributed any inproper notive to
second defendant’s counsel. The facts go to show nothing further
coul d have been done for the defendants-tenants. ANl that the
counsel for defendants had done was to get the maxi num
advantage to his clients in the circunstances after draggi ng on
the matter to the extent possible.

24, This appeal is, therefore, liable to be disnm ssed as being
devoid of nmerit. The consent decree is upheld, though for

reasons different fromthose which weighed with the H'gh Court.

The | andl ords (respondents) will be entitled to seek nesne

profits for the period from?22.1.2002 to date of delivery of
possession in accordance with | aw. The appeal is accordingly

di smssed with costs. The costs payable by the appellant are
gquantified at Rs.25,000/-.




