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ACT:

Def ence of India Rules, 1962, r. 30(1)(b)-"Public order" and
"l aw and order”, difference between-Scope of rule.
Constitution of India, 1950, Art. 359(1)-President’s Oder
suspending rights wunder Arts. 21 and 22-Right to nove
Supreme Court under Art. 32-Effect on

HEADNOTE:

Rul e 30(1)(b) of the Defence of India Rules, 1962, provided
that a State Governnent might, if it was satisfied wth
respect to a person that with a viewto preventing him from
acting in a manner prejudicial, inter alia to "public safety
and maintenance of public order™ it is necessary to do so,
order himto be detained. A Disrict Magistrate to whom the
power of the Governnment of the State of Bihar had been
del egat ed under s. 40(2) of the Defence of India Act, 1962,
ordered the detention of the petitioner under -the rule.

The order stated that the District Magistrate was satisfied,
that with a viewto prevent the petitioner from acting in
any manner prejudicial to the "public safety and the
mai nt enance of |aw and order," it was necessary to detain
hi m Prior to the naking of the order the District Magis-
trate had, however, recorded a note stating that having read
t he report of the Police Super i nt endent t hat t he
petitioner’s being at large was prejudicial to "public
safety and maintenance of public order”, he was ‘satisfied
that the petitioner should be detained under the rule. The
petitioner noved this Court under Art. 32 of t he
Constitution for a wit of habeas corpus directing his
release from detention, contending that : (i) though an
order of detention to prevent acts prejudicial to public
or der may be justifiable an (order to pr event acts
prejudicial to | aw and order would not be justified by the
rule; (ii) the order mentioned a notification which did not
contain the necessary delegation; (iii) the District” Magis-
trate acted beyond his jurisdiction by considering the
danger not only in his district but in the entire State; and

(iv) all the conditions nmentioned in the rule nust be
cunul atively applied before the order of detention could  be
made. The respondent - St at e rai sed a prelim nary

objection,that the President of India had made an O der
under Art. 359(1) that the right of a person to nove any

court for the enforcement of the rights conferred by Arts. 21

and 22 shall remmin suspended for the period during  which
the proclanation of emergency under Art. 352 was in force,
if such person had been deprived of any such rights under
the Defence of India Act or any rule nmade thereunder, and
that therefore, this Court was prevented from entertaining
the petition.

HELD : (Per Full Court) : (i) The petition was nmaintainable.
Per Sarkar, J. : The order of the President does not form a
bar to all applications for release fromdetention under the
Act or the Rules. Were a person was detained in violation
of the mandatory provisions of the Defence of India Act his
right to move the Court was not suspended. Since the
petitioner contended that the order of detention was not
justified by the Act or Rules and was therefore against the
provisions of the Act, the petitioner was entitled to be
heard. [716 G 717 A-B]
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Per Hidayatullah and Bachawat, JJ. : The net result of the
President’s Oder is to stop all claims to enforce rights
arising fromlaws other than the Defence of India Act and
the Rules, and the provisions of Art. 22 at variance wth

the Defence of India Act and the Rules are of no avail. But
the deprivation must be in good faith under the Defence of
India Act or any rule or order nade thereunder. The

President’s Oder does not say that even if a person is
proceeded against in breach of the Defence of India Act or
the Rules or nala fide he cannot nove the Court to conplain
that the Act and the Rul es under col our of which some action
was taken, do not warrant it. It follows, therefore. that
this Court acting under Art. 32 on a petition for the issue
of a wit of habeas corpus nust not allow breaches of the
Defence of India Act or the Rules to go wunquestioned, as
Art. 359 and the President’s Order were not intended to
condone an illegitimte enforcenment of the Defence of India
Act. [731 B, E,_F; 733 B-C

Per Raghubar Dayal, J. : This Court can investigate whether
the District Mazistrate exercised the power under r. 30
honestly and bona fide, or not, that is, whether he ordered
detention on being satisfied as required by r. 30. [748 H
Per Mudhol kar, J. : Before an entry into the portals of this
Court could be denied toa detenu, he nust be shown an order
under r. 30(1) of the Defence of India Rules nmade by a
conpetent authority stating that it was satisfied that the
detenu was likely to indulge in activities which would be
prejudicial to one or nore of the matters referred to in the
rule. If the detenu contends that the order, though it
purports to be under r. 30(1), was not conpetently made,
this Court has the duty to enquire into the matter.. Upon an
exam nation of the order, if the Court finds that it was not
conpetently mmde or was anbiguous, it nust exercise its
power under Art. 32, entertain the petition thereunder and
make an appropriate order. [755 H, 756 A-B]

Makhan Singh v. State of Punjab, [1964] 4 S.CR 797
fol | owned.

(ii) Per Sarkar, Mlayatullah, Midhol kar and Bachawat JJ.
The petitioner should be set at liberty.

Per Sarkar J. : The order detaining the petitioner would not
be in. terms of the rule unless it could be said that the
expression "law and order” neans the same thing as "Public
order". What was neant by mai ntenance of public order was
the prevention of disorder of a grave nature, a  disorder
which the authorities thought was necessary to prevent in
view of the enmergent situation created by ext erna
aggr essi on; whereas, the expression "mai ntenance of |aw and
order”™ may mean prevention of disorder of ‘conparatively
| esser gravity and of l|ocal significance only. [718 B, D, FE
Courts are only entitled to | ook at the face of the order
because the satisfaction which justifies the order “under the
rule is the subjective satisfaction of the detai ni ng
authority. |If on its face an order of detention is in terms
of the rule, ordinarily, a court is bound to stay its hands
and wuphold the order. When an order is on the face of it
not in terns of the rule, a court cannot enter into an
i nvestigati on whether the order of detention was :In fact in
terns of the rule. So the State cannot be heard to say of
prove that an order was in fact made to prevent acts
prejudicial to public order though the order does not say
so. It is not a case where the order is only evidence of
the detention having been made under the rule. The order is
conclusive as to the state of the mind of the person who
made it and no evidence is adnmissible to prove that state of
m nd. Extraneous evidence such as the note made by the
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District Mugistrate was not adnmissible |o prove that the
rule had been complied with. [718 GH, 718 B-D 720 G 722 B-

d
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is not taking too technical a view, but is a matter of
substance. If a man can be deprived of his liberty under a

rule by the sinple process of the naking of an order, he can
only be so deprived if the order is in terns of the rule.
If for the purpose of justifying the detention such com
pliance by itself is enough, a non-conpliance must have a
contrary effect A nore reference in the detention order to
the rule is not sufficient to show that by "law and order"
what was neant was public order". [719 F-G 720 A-C

The order no doubt mentions another ground of detention
nanely, prevention of acts prejudicial to public safety, and
inso far as it did so, it was clearly within the rule. But
the order has notwithstanding this to be held illegal
though it nmentioned  a ground on which a |legal order of
detention could have been based, because, it could not be
said i n what nmanner and to what extent the valid and invalid
grounds operated an the mind of the authority concerned and
contributed to the creation of subjective satisfaction. [722
E, G 11]

Shshi bban Lal Saksena v. State of U P. [1954] S.C. R 418,
fol | owned.

Per Hi dayatullah and Bachawat, JJ. : The satisfaction of the
detaining authority cannot be subjected to objective tests
and courts are not to exercise appellate powers over such
authorities and an order proper on its face, passed by a
conpetent authority “in good faith, would “‘be a conplete
answer to a petition for_a wit of habeas corpus.  But when
from the order itself circunstances appear which raise a
doubt whether the officer concerned had not m sconceived his
own powers, there is need to pause and enquire. The enquiry
then "Is, not with a viewto investigate the sufficiency of
the materials but into the officer’s notions of his power.
If the order passed by himshowed that he thought hi's powers
were nore extensive than they actually were, the order m ght
fail to be a good order. No doubt. what matters is the
substance; but the formdiscloses the approach of the
detaining authority to the serious question and the error in
the formraises the enquiry about the substance. Wen the
liberty of the citizen is put within the reach of authority
and the scrutiny by courts is barred, the action nmust conply
not only with the substantive requirenments of |aw but- also
with those forms which alone can indicate that the substance
has been committed with. [739 H, 740 B-C, E; 741 C, F]

The District Magistrate acted to "maintain |law  and order™
and his order could not be read differently even if there
was an affidavit the other way. |If he thought in terns of
“public order" he should have said so in his order, or
explained how the error arose. A nere reference to his
earlier note was not sufficient and the two expressions
cannot be reconciled by raising an air of simlitude between
them The contravention of |aw always affects order but
before it can be said to affect public order, it nust affect
the comunity or the public at large. One has to inmagine
three concentric circles, the largest representing "law and
order", the next representing "public order" and t he
smal l est representing "security of State". An act may
affect "law and order " but not "public order,"” just as an
act mmy affect "public order" but not "security of the
State". Therefore, by using the expression "maintenance of
law and order" the District Magesstrate was wi dening his own
field of action and was adding a clause to the Defence of
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India Rules. [740 E-F, H, 746 B-E, 747 D, E]

The order on its face shows two reasons, but it was not
certain that the District Magistrate was influenced by one
consi deration and not both, because, it was not oven to the
Court to enquire into the material on which the District

Magi strate acted, or to exam ne the reason-,; to see whether
his action fell wthin the other topic. nanely. public
safety. [746 F-Q

712

Per Mudhol kar J. : The use of the expression "maintenance of

aw and order"” in the inmpugned order makes it anbi guous on
its face and therefore the order nust be held to be had. No
doubt the order also refers to public safety. But then the
guestions arise : Wuat is it that weighed with the D strict
Magi strate, the apprehension regarding public safety or an
apprehensi on regarding maintenance of |aw and order? Was
t he apprehension entertained by the District Mgistrate that
the petitioner, if left at large, was likely to do sonething

whi ch wi'll inmperil the maintenance of public or der
general |y, or was it that he apprehended t hat t he
petitioner’'s activities may cause disturbances in a

particular locality ? H s order, which was the only
material which coul dbe considered, gave no indication on
those questions. The expression "law and order" does not
find any place in the rule and is not  synonynbus wth

“public order". "Law and order" is a conpr ehensi ve
expression in which would be included not - nmerely public
order but nmatters 'such as public peace, tranquility,

orderliness in a locality or a | ocal area and perhaps ot her
matters. [756 H, 757 A C, D, F]

Per Raghubar Dayal J. (dissenting) : The District Magistrate
nmade the inpugned order on his being satisfied that it was
necessary to do so with a viewto prevent the petitioner
from acting in a manner prejudicial topublic safety and
mai nt enance of public order. The i npugned order was
therefore valid and consequently, the petitioner could not
nove this Court for the enforcenent of his rights under
Arts. 21 and 22 in view of the President’s Oder under, Art.
359(1). [755 B-C

The detaining authority s free to establish that any defect
in the detention order is of formonly and not of - substance
it being satisfied of the necessity to detain the person for
a purpose nentioned in r. 30, though the purpose has been
inaccurately stated in the detention order. The existence
of sati sfaction does not depend on what is stated in the
order and can be established by the District WMagistrate
by his affidavit. H's omission to refer to "mmintenance of
public order" does not mean that he was not so satisfied,
especially when his note refers to the petitioner being at
large to be prejudicial to public safety and the naintenance
of public order. The petitioner’s affidavit and “rejoinder
show that the District Magistrate was satisfied of the
necessity of detaining the petitioner to prevent him. from
acting in a manner prejudicial to the public order, because
of the setting of events that happened on that date.
“Mai nt enance of |aw and order” nmay be an expression of w der
import than "public order", but in the context in which it
was used in the detention order and in view of its use
generally, it should be construed to nmean mai ntenance of |aw
and order in regard to maintenance of public tranquility.
[749 CD;, 750 CD;, 751 C, F-@

Sodhi  Shanmsher Singh v. State of Pepsu, A I.R 1954 S.C
276, referred to.

Even if the expression "nmaintenance of |aw and order" in the
i mpugned order be not construed as referring to "nai ntenance
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of public order" the inpugned order cannot be said to be
invalid in viewof its being made with a doubl e objective,
that is, with the object of preventing the petitioner from
acting prejudicially to the public safety and t he
mai nt enance of |aw and order. His satisfaction with respect
to any of the purposes mentioned in r. 30(1) which would
justify his ordering the detention of a person is sufficient
for the wvalidity of the order. There is no room for
considering that be might not have passed the order nerely
with one object in view, the object being to prevent him
from acting prejudicially to public safety. It is not a
case where his satisfaction was based on two grounds one of
which is irrelevant or non-existent. There does not appear
to be any reason why the District Mgistrate would not have
passed the order of

713

detenti on against the petitioner on the satisfaction that it
was necessary to prevent himfromacting prejudicially to
public safety. [752H, 753 B-D;, 754 A-Di

(iii) Per Sarkar, Hidayatullah, Raghubar Dayal and
Bachawat, JJ. The del egation was valid.
Per Sarkar J. : In spite of the mstake in the order as to

the Notification delegating the power, evidence could be
given to show that the delegation had in fact been nade,

because, the mistake did not vitiate the order. To admt
such evidence would not be going behind the face of the
order, because, what is necessary to appear on the face of
the order is the satisfaction of° the Authority of the
necessity for detention for any of the reasons nentioned in
r. 30(1) (b), and not his authority to nmake the order. [721
D, F-Q

Per Hidayatullah, Raghubar Dayal and Bachawat JJ.  : There
was only a clerical error in mentioning the  wong
notification and being a venial fault did not vitiate the
order of detention. Also, s. 40(2) does not require the
imposition of any conditions but only permts it. [737 F

738 A, 741 G 748 D

(iv) Per Hidayatullah, Raghubar Dayal and Bachawat, JJ. :

There was nothing wong in the District Magistrate taking a
broad view of the petitioner’s activities so as to weigh the
possible harmif he was not detained. Such a view ng of the
activities of a person before passing the order against ~him
does not necessarily spell out extra-territoriality, but is
really designed to assess properly the potentiality  of
danger which is the main object of the rule.lo prevent. [737

G H, 748 D]
(v) Per H dayatul | ah, Raghubar Dayal, Mudhil kar and
Bachawat, JJ. It is not necessary that the [ appropriate

authority should entertain an apprehension that the person
to be detained is likely to participate in every one of the
activities referred to in the rule. [739 F;, 748 D; 756 F]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 79 of 1965.
Petition wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

The petitioner appeared in person.

A V. Viswanatha Sastri and S. P. Varmg, for the
respondents.

Sarkar J., Hdayatullah J. (on behalf of hinmself and
Bachawat J.) and Mudhol kar J. delivered separate concurring
Judgnent s. Raghubar Dayal J. delivered a di ssenti ng

pi ni on.
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Sarkar, J. Dr. Ram Manohar Lohia, a menmber of the Lok Sabha

has noved the Court under Art. 32 of the Constitution for a
wit of habeas corpus directing his release from detention
under an order passed by the District Magistrate of Patna.

The order was purported to have been nmade under r. 30(1)(b)
of the Defence of India Rules, 1962.

Dr. Lohia, who argued his case in person, based his claimto
be released on a nunber of grounds. | do not propose to
deal with all these grounds for | have cone to the
conclusion that he is entitled to be rel eased on one of them
and to the discussion of

714

that ground alone | will confine ny judgnent. Wth regard
to his ,other grounds | will content nyself only wth the

observation that as at present advised, | have not been
i mpressed by them
The order of detention runs thus : "Wereas 1, J. N  Sahu,

District Magistrate, Patna, amsatisfied that with a view
to preventing himfromacting in any manner prejudicial to
the public safety and the nmintenance of |aw and order, it
is necessary to nake an order that he be detained. Now,
therefore, in exercise of the powers conferred by clause (b)
of sub-rule (1) of rule 30 of the Defence of India Rules,
1962 read with Notification No.180/ COWN | hereby direct
t hat Dr. Ram Manohar Lohia be arrested and detained in
the Contra Jail Hazaribagh, until further orders." Now the
point made by Dr. Lohia is that this order is not in ternmns
of the rule under which it purports to have been made and,
therefore, furnishes no legal justification for detention.
The reason why it is said that the order is not in terms of
the rule is that the rule does not justify the detention of
a person to prevent himfromacting in a nanner prejudicia

to the maintenance of |aw and order while the order  directs
detention for such purpose. It is admtted that the rule
provi des for an order of detention being made to prevent act
prejudicial to the maintenance of public order, but it is
said that public order and | aw and order are not the sane
thing, and, therefore, though an order of detention to
prevent acts prejudicial to public order nm ght be
justifiable, a simlar order to prevent acts prejudicial to

| aw and order would not be justified by the rule. It seens
to we that this contention is well founded:
Bef ore proceeding to state ny reasons for this view, I have

to di spose of an argunent in bar advanced by the respondent
State. That argunent is that the petitioner has, in view of

a certain order of the President to which I will presently
refer, no right to nove the Court under Art. 32 for his
rel ease. It is said that we cannot, therefore, hear. Dr.
Lohia's application at all. To appreciate this contention

certain facts have to be stated and | proceed to do so at
once.

Article 352 of the Constitution gives the President of India
a power to declare by Proclamation that a grave energency
exi sts whereby the security of Indiais threatened inter
alia by external aggression. On Cctober 26, 1962, the
President issued a Proclamation under this article that such
an energency existed. This presunmably was done in view of
China's attack on the north eastern frontiers of India in
Sept ember 1962. On the same day as the

715

Procl amation was nade, the President passed the Defence of
India Odinance and rules were then made thereunder on
Novermber 5, 1962. The Ordinance was | ater, on Decenber 12,
1962, replaced by the Defence of India Act, 1962 which
however continued in force the rules made under t he
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Ordinance. On Novenber 3, 1962, the President nade an order
under Art. 359(1) which he was entitled to do, declaring
“that the right of any person to nove any court for the
enforcenent of the rights conferred by article 21 and
article 22 of the Constitution shall remain suspended for
the period during which the Proclamation........ is in
force, if such person has been deprived of any such rights
under the Defence of India Odinance, 1962 or any rule or
order made thereunder." There is no doubt that the reference
in this Oder to the "Defence of India Odinance, 1962"
must, after that Ordinance was replaced by the Act, as
earlier stated, be understood as a reference to the Act: see
Mohan Chowdhury v. The Chi ef Conmmi ssioner, Tripura(l). I
shoul d now state that the Proclamation is still in force.

It is not in dispute that the present petition has been nade
for the enforcement of Dr. Lohia's right to personal liberty
under Arts. 21 and 22. ~These articles in substance-and it
shoul d suffice for the present purpose to say no nore--give
people a certain personal liberty. It is said by the
respondent ~State that the President’s Oder under Art.
359(1) altogether prevents-us fromentertaining Dr. Lohia's
petition and, therefore, it should be thrown out at once.
This woul d no doubt, subject to certain exceptions to which
a reference is not necessary for the purposes of the present
judgrment, be correct if the Oder of Novenber 3, 1962 took
away all rights to personal liberty under Arts. 21 and 22.

But this, the Order does not do. It deprives a person of
his right to nmove a court for the enforcement of a right to
such personal liberty only when he has been deprived of it

by the Defence of India Act-it is not necessary to refer to
the Ordinance any nore as it has been replaced by the Act-or

any rule or order nmade thereunder. |f he has not  been so
deprived, the Order does not take away his right to nove a
court. Thus if a person is detained under the Preventive

Detention Act, 1950, his right to nove the Court for
enforcenent of his rights under Arts. 21 and 22  remains
intact. That is not a case in which his right to do so can
be said to have been taken away by the President’s Order.
This Court has in fact heard applications under Art. 32
chal | engi ng a detention under

(1) [1964] 3 S.C.R 442.

7 16

that Act : see Raneshwar Shaw v. District Magistrate of
Burdwan(1l). |If any person says, as Dr. Lohia does, that  he
has been deprived of his personal liberty by an order not

made under the Act or the Rules there is nothing in the
President’s Order under Art. 359(1) to deprive him of his
right to move the Court under Art. 32. The | Court . must
exam ne his contention and decide whether he has /been
detai ned wunder the Act or the Rules and can only throw out
his petition when it finds that he was so detained, but not
bef ore then. If it finds that he was not so detained, it
must proceed to hear his petition onits nmerits. The
right under Art. 32 is one of the fundamental rights  that
the Constitution has guaranteed to all persons and it cannot
be taken away except by the nethods as provided in the
Constitution, one of which is by an order nade under Art.
359. The contention that an order under that article has
not taken away the constitutional right to personal liberty
nmust be exam ned.

M. Verma said that Smth v. East Elloe Rural District Coun-
cil (1) supported the contention of the respondent State. I
do not think so. That case turned on an entirely different
statute. That statute provided a nmethod of challenging a
certain order by which property was compul sorily purchased
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and stated that it could not be questioned in any other way
at all. It was there held that an action to set aside the
order even on the -round of having been made mala fide, did
not |ie as under the provision no action was rmaintainable

for the purpose. That case is of no assistance in deciding
the question in what circunstance a right to nove the court
has been taken away by the entirely different provisions
that we have to consider. Here only a right to nove a court
in certain circunstances has been taken away and the
guestion is, has the court been noved on the present
occasion in one of those circunmstances ? The President’s

Order does not bar an enquiry into that question. Apar t
from the fact that the reasoning on which the English case
is based, has no application here, we have cl ear

observations in judgnents of ‘this Court which show that the
Oder of the President -does not form a bar to al
applications for release fromdetention under the Act or the
Rul es. I will refer only to one of them |In Makhan Singh
v. The State of Punjab (3) it was said, "If in challenging
the validity of his detention order, the detenu is pleading
any right outside the rights specified in the Oder, his
right to move any court in that behalf is not suspended" and
by way of illustration of this proposition, a case where a
(1) [1964] 4 S.C.R 921

(2) [1956] L.R A/C 736.

(3) [1964] 4 S.C R /797.

717
person was detai ned in violation of the nandatory provisions
of the Defence of India Act was mentioned. That is the

present case as the petitioner contends that the order of
detention is not justified by the Act or Rules and hence is
against its provisions. The petitioner is entitled to be
heard and the present contention of the respondent. State
must be held to be ill founded and nust fail

I now proceed to consider the nerits of Dr. Lohia's
contention that the Order detaining himhad not been nmade
under the Defence of India Rules. | here pause to observe
that if it was not so made, there is no other justification
for his detention; none is indeed advanced. He would then
be entitled to his rel ease.

| have already stated that the Proclamation of Energency was
made as the security of India was threatened by externa

aggr essi on. That Proclamation of energency was t he
justification for the Act. The Act in fact recited the
Proclamation in its preanble. Section 3 of-the Act gave the
Central CGovernnent power to nake rules providing for the
detention of persons without trial for various reasons there
ment i oned. Rule 30(1) (b) wunder which the order of
detention of Dr. Lohia was nade was franed under. s. 3 -and is
in these ternms : "The Central Governnent or the /State
CGover nrent , if it is satisfied with respect  to any
particular person that with a viewto preventing him from
acting in any manner prejudicial to the defence of India and
civil defence, the public safety, the maintenance of public
order, India's relations wth foreign power s, t he
mai nt enance of peaceful conditions in any part of India, the
efficient conduct of military operations or the naintenance

of supplier, and services essential tothe Ilife of the
conmunity, it s necessary to do so, may mmke an order-
(a)........ (b) directing that he be detained.” As | have

said earlier, the order was nmade by the District Magistrate,
Patna, to whomthe power of the Governnent of the State of
Bihar in this regard had been duly del egated under s. 40(2)
of the Act.

Under this rule a Governnent can make an order of detention
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against a person if it is satisfied that it is necessary to
do so to prevent himfromacting in a manner prejudicial
anmong other things to public safety and the mai ntenance of
public order. The detention order in this case is based on
the ground that it was necessary to nake it to prevent Dr.
Lohia fromacting in any manner prejudicial to public safety
and the mai ntenance of law and order. | wll, in discussing
the contention of Dr. Lohia, proceed on the basis as if the
order directing detention was only for preventing him from
acting in a manner prejudicial to the
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mai nt enance of law and order. | wll consider what effect
the inclusion in the order of detention of a reference to
the necessity for maintaining public safety has, later. The
qguestion is whether an order could be nade | egally under the
rule for preventing disturbance of |aw and order. The rule
does not say so.  The order, therefore, would not be in
ternms of  the rule unless it could be said that the
expression "law and order"” neans the same thing as "public
order" which occurs in the rule. Could that then be said?
| find noreason to think so. Mny of the things nentioned
in the rule may in a general sense be referable to the
necessity for maintaining |aw and order. But the rule
advi sedly does not use that expression

It is comonplace /'that words in a statutory provision take

their nmeaning fromthe context in whichthey are used. The
context in the present case is the energent situation
created by external aggression. 1t wuld, ‘therefore, be

legitimate to hold that by maintenance of public order what
was neant was prevention of disorder of a grave nature, a
di sorder which the authorities thought was necessary to
prevent in view of the energent situation. It is
concei vable that the expression "nmaintenance of ‘law and
order" occurring in the detention-order may not have been
used in the sense of prevention of disorder of a grave

nat ure. The expression may nean prevention of disorder of
conparatively lesser gravity and of |ocal significance only.
To take an illustration, if people indulging in the /Hi ndu

religious festivity of Holi becone rowdy, prevention of that
di sturbance nay be called the mai ntenance of law and order
Such mai ntenance of |aw and order was obviously not in the
contenpl ati on of the Rul es.

What the Magistrate nmaking the order exactly had in mind, by
the use of the words | aw and order, we do not know.~ | ndeed,
we are not entitled to know that for it is well-settled that
courts cannot enquire into the grounds on which the
CGovernment thought that it was satisfied that it was
necessary to nmake an order of detention. Courts are only
entitled to | ook at the face of the order. This  was
stressed on us by |earned counsel for the respondent /State
and the authorities fully justify that view, If, therefore,
on its face an order of detention is in to of the rule, a
court is bound to stay its hands and uphold the order. | am
| eavi ng here out of consideration a contention that an order
good on the face of it is bad for reasons dehors it, for
exanpl e, because it had been nade nala fide. Subject to
this and other simlar exceptions--to which | have earlier
referred and as to
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which it,, 1is unnecessary to say anything in the present
context and also because the nmatter has already been
exam ned by this Court in a nunber of cases court cannot go
behind the face of the order of detention to determine its
validity.

The satisfaction of the Governnent which justifies the order
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under the rule is a subjective satisfaction. A court cannot
enquire whether grounds existed which would have created
that satisfaction on which alone the order could have been
made in the mind of a reasonable person. |If that is so,-and
that indeed is what the respondent State contends.-it seens
to me that when an order is on the face of it not in terns
of the rule, a court cannot equally enter into an
i nvestigation whether the order of detention was in fact,
that is to say, irrespective of what is stated in it, in
terms of the rule. In other words, in such a case the State
cannot be heard to say or prove that the order was in fact
made, for exanple, to prevent acts prejudicial to public
order which would bring it within the rule though the order
does not say so. To allowthat to be done would be to
uphold a detention wi thout a proper order. The rule does
not envisage such ~a situation. The statenments in the
affidavit used in‘the present case by the respondent State
are, therefore, of no-avail for establishing that the order
of detention is in terms of the rule. The detention was not
under the —~affidavit but under the order. It is of sone
significance to point out-that the affidavit sworn by the
District Magi strate who nmade the order of detention does not
say that by the use of the expression | aw and order he neant
public order.

It was said that thi's was too technical a view of the
matter; there was mo charmin words used. I am not
persuaded by this argunent. The question is of substance.
If a man can be deprived of his liberty under ‘a rule by the
si mpl e process of the naking of a certain order, he can only
be so deprived if the order isin ternms of the rule. Strict
conpliance with the letter of the rule is the essence of the

matter. W are dealing with a statute which drastically
interferes with the personal liberty of ~people, we are
dealing with an order behind the face of which a court is
prevented from going. | ~am - not —conplaining of that.
Crcunmstances may nake it necessary. But it would be
legitimate to require in such cases strict observance of the
rul es. If themis any doubt whether the rules have been
strictly observed, that doubt nust be resolved in favour of
the detenu. It is certainly nore than doubtful whether |aw
and order neans the same as public order. I am not
i npressed by the argunent that the
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reference in the detention order to r. 30(1) (b) shows that
by | aw and order what was nmeant was public order.” That is a

nost mi schi evous way of approaching the question. 1f that
were right, a reference to the rule in the order mght
equally justify all other errors init. Indeed it mght
with alnbst equal justification then be said that a
reference to the rule and an order of detention would be
enough. That being so, the only course open to us is to
hold that the rules have not been strictly observed. ' If for

the purpose of justifying the detention such conpliance by
itself is enough, a non-conpliance must have a contrary
effect.

Carltona Ltd. v. Commissioners of Wirks(1l) is an interesting
case to which reference may be made in this connection. It-
turned on a statutory Regulation enpowering a specified
authority to take possession of land for the purposes
mentioned in it in various terns but which term, did not
include the expression " national interest”. Under this
Regul afi on possession of certain prem ses of the Carltona
Conpany was taken after serving a notice on it that was
being done "in the national interest". It was contended by
the Carltona Conmpany that it had been illegally deprived of
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the possession of its prem ses because the notice showed
that possession was not being taken in terms of the
Reaul ation. This contention failed as it was held that the
giving of the notice was not a prerequisite to the exercise
of the powers under the Regulation and that the notice was
no nmore than a notification that the authorities were
exercising the powers. It was said that the notice was
useful only as evidence of the state of the mnd of the
witer and, that being so, other evidence was adm ssible to
establish the fact that the possession of the premi ses was
bei ng taken for the reasons mentioned in the Regul ation.
Qur case is entirely different. 1t is not a case of a
notice. Under r. 30(1) (b) a person can be detained only by
an order and there is no doubt that the order of detention

has to be in witing. 1t is not a case where the order is
only evidence of the detention having been made under the
rule. It is the only warrant for the detention. The order

further is conclusive as to the state of the mnd of the
person who nmade it; no evidence is adm ssible to prove that

state of ‘mnd. |t seens to ne that if the Carltona case was
concerned- with an order which alone resulted in the
di spossession, the decisionin that case nmght well have
been ot herwi se. | ~would” here remnd, to prevent any
possi bl e m sconception, ~that | amnot considering a case
wher e

(1) [1943) 2 Al E.R 560.
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the order is challenged on the ground of mala fides or other
simlar grounds to which | have earlier referred.

Before |eaving this aspect of the case, it i's necessary to
refer to two other things. The first is a m stake appearing
in the order of detention on which sonme argunment was based
by Dr. Lohia for quashing the order. It will be renenbered
that the order nentioned a certain Notification No. | 180/ CW
The Notification intended to be nentioned however was one
No. 1 1 15/CWand the Notification No. 180/CW had been
nentioned by mstake. It was under Notification’  No. I
15/CW that the power of the State Governnment to  nake an
"order of detention was delegated to the District Magistrate
under the provisions of s. 40(2) of the Act to which' | have
earlier referred. The reference to the notification was to
i ndi cate the del egation of power. The Notification actually
mentioned in the order did not, however, contain the
necessary del egation. The result was that the order did not
show on its face that the District Magistrate who had  nade
it had the necessary authority to do so. Thi s~ m st ake
however did not vitiate the order at all. Nothing in the
rules requires that an order of detention should state . that
the authority making it has the power to do so. It may be
that an order nmade by an authority to whomthe Governnent’s
power has not been delegated, is a nullity and the order can
be chall enged on that ground. This may be one of the ' cases
where an order good on its face may nonet hel ess be illegal
VWen the power of the person naking the order is chall enged,
the only fact to be proved is that the power to nmke the
order had been duly delegated to him That can be proved by
the necessary evidence, that is, by the production of the
order of delegation. That would be a case somewhat |ike the
Carltona case. |In spite of the mstake in the order as to
the Notification del egating the power, evidence can be given
to show that the delegation had in fact been nade. To admt
such evidence would not be going behind the face of the
order because what is necessary to appear on the face of the
order is the satisfaction of the authority of the necessity
for the detention for any of the reasons nmentioned in r. 30
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(1) (b) and not the authority of the maker of the order
The second thing to which | wish to refer is that it
appeared fromthe affidavit sworn by the District Magistrate
that prior to the naking of the order, he had recorded a
note which raja in these words : "Perused the report of the
Senior S. P. Patna for detention of Dr. Ram Manohar Lohia
M P. under rule 30(1) (b) of the Defence of India Rules, on
the ground that his being at

C. 1.165-3
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large is prejudicial to the public safety and mai nt enance of
public order. Fromthe report of the Sr. S. P., Patna,

am satisfied that Dr. Ram Manohar Lohia, MP. aforesaid be
det ai ned under rule 30(1)(b) of the Defence of India Rules.
Accordi ngly, | order that Dr. Ram Manohar Lohia be
detained.......... am unable to see that this note is of any
assistance to the respondent State in this case. It is not
the order of detention. The respondent State does not say
that it is. | haveearlier stated that extraneous evidence
is not adm'ssible to prove that the rule has been conplied
with though the order of detention does not show that,.
Indeed, this note does not even say that the District
Magi strate was satisfied that it was necessary to nake an
order of detention to prevent Dr. Lohia fromacting in a
manner prejudicial tothe nmaintenance of public order. It
only says that the Superintendent of Police reported that he
was so satisfied. | The satisfaction of the Superintendent of
Police would provide no warrant for-the detention or the
order; with it we have nothing to do.

For these reasons, in.ny view,  the detention order if it had
been based only on the ground of prevention of acts
prejudicial to the maintenance of |aw and order, it would
not have been in ternms of r. 30(1)(b) and would not have
justified the detention. As | have earlier pointed out,
however, it also nentions as another ground for detention,
the prevention of acts prejudicial to public safety. In so
far as it does so, 'it is clearly within the rule. W 't hout
nore, we have to accept an order -nmde on that ground as a
perfectly legal order. The result then is - that t he
detention order nmentions two grounds -one of which is in
terns of the rule while the other is not. Wat then is the

effect of that ? Does it cure the illegality in the order
that | have earlier noticed ? This question is clearly
settled by authorities. |In Shibban Lal Saksena v. The State

of Uttar Pradesh(l) it *as held that such an order would be
a bad order, the reason being that it could not be said in
what manner and to what extent the valid and invalid grounds
operated on the mnd of the authority concerned and
contributed to the creation of his subjective satisfaction
which formed the basis of the order. The-order/ has,
therefore, to be held illegal though it nmentioned-a ground
on which a | egal order of detention could have been ' based.
| should also point out that the District Mgistrate has not
said in his affidavit that he woul d have been satisfied of
the necessity of the detention order only

(1) [1954] S.C.R 418.
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for the reason that it was necessary to detain Dr. Lohia to
prevent himfromacting in a manner prejudicial to public
safety.

In the result, in ny view, the detention order is not under
the Rules. The detention of Dr. Lohia under that order is
not | egal and cannot be justified. He is entitled to be set
at liberty and | woul d order accordingly.

Hi dayatullah, J. Dr. Ram Manohar Lohia, MP., has filed this
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petition under Art. 32 of the Constitution asking for a wit
of habeas corpus for release fromdetention ordered by the
District Mgistrate, Patna, under Rule 30(1)(b) of the
Defence of India Rules, 1962. He was arrested at Patna on
the night between 9th and 10th August, 1965. As it will be
necessary to refer to the ternms of the order served on him
it is reproduced here
" ORDER
No. 3912 C. Dated, Patna, the 9th
August 1965
VWereas 1, J. N. Sahu, District Magistrate,
Patna, amsatisfied with respect to the person
known as Dr.. Ram Manohar Lohia, Circuit House
Patna, that with a viewto preventing himfrom
acting in any manner prejudicial to the public
saf ety ~and the maintenance of |aw and order
it i's necessary to nake an order that he be
det ai ned.
Now, ~therefore, “in exercise of the powers
conferred by clause (b) of sub-clause (i) of
rule 30 of the Defence of India Rules, 1962,
read with Notification No. 180/ CW dated the
20t h March, 1964, of the Governnment of Bihar
Pol i tical (Special) Departnent, | her eby
direct that the said Dr. Ram Manohar Lohia be
arrested by the police wherever found and
detained in the Central Jail, Hazaribagh
until further orders.
Sd/ -~ J. N Sahu,
9- 8- 1965
District Magistrate, Patna. ~Sd/- Ram Manohar
Lohia. 10th August-1.40."
Dr. Lohia was |odged in the Hazaribagh Central Jail at 3-30
p.m on August 10, 1965. He sent a letter in H ndi together
with an affidavit sworn in the jail to the Chief Justice,
whi ch was received on August 13, 1965, in the Registry of
this Court. Although the petition was sonewhat irregular
this Court issued a rule and as
724
no objection has been taken on the ground of form we say
not hi ng nore about it.
In his affidavit Dr. Lohia stated that he was arrested at
m dnight on August 9, 1965 and was told that it was on
charges of arson but later was served with the —order  of
detention and that in this way his arrest for a -substantive
of fence was turned into preventive detention. He -~ further
stated that the order of detention showed that hewas to be
detained in Bankipur Jail but the name of the Jail. was
scored out and "Central Jail, Hazaribagh" was " substituted
which led himto conclude that typed orders of detention
were kept ready and that the District Magistrate -did not
exercise his nind in each individual case. He contended
that his detention wunder Rule 30 (1) (b) was illega
because, according to him that rule dealt with prejudicial
activities in relation to the defence of India and civi
defence and not with maintenance of |aw and order of a
purely local character. He alleged that the arrest was nal a
fide and nalicious; that it was nade to prevent him from
participating in the House of the People which was to go
into Session from August 16 and particularly to keep him
away fromthe debate on the Kutch issue. He further alleged
that he had only addressed a very large gathering in Patna
and had di scl osed certain things about the Bi har Governnent
whi ch incensed that CGovernment and caused themto retaliate
in this nmanner and that detention was nmade to prevent
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further disclosures by him
In answer to Dr. Lohia's affidavit two affidavits were filed
on behalf of the respondents. One affidavit, filed by the
District Magistrate, Patna, denied that there was any nualice
or mala fides in the arrest of Dr. Lohia. The District
Magi strate stated that he had received a report from the
Seni or Superintendent of Police, Patna, in regard to the
conduct and activities of Dr. Lohia and after considering
the report he had ordered Dr. Lohia's detention to prevent
him from acting in any manner prejudicial to the public
safety and maintenance of public order. He stated further
that he was fully satisfied that the forces of disorder
"which were sought to be let Iloose if not properly
control |l ed woul d envel op the whole of the State of Bi har and
possibly mght spread in other parts of the country which
woul d necessarily affect the problemof external defence as
well in nore ways than one". He said that the report of the
Seni or ~ Superintendent” of Police, Patna, contained facts
whi ch 'he considered sufficient for taking the said action
but he could not disclose the contents of that report in the
public interest. He sought to correct, what he called, a
slip in the order passed by him by stating t hat
notification No. 11155C, dated 11th August
725
1964, was neant instead of the notification nentioned there.
He stated further that as the disturbance was on a very
large scale it was thought expedient to keep ready typed
copi es of detention orders and to make necessary alterations
inthemto suit individual cases, at the time of the actua
i ssuance of the orders, and that it was because of this that
the words "Central Jail Hazaribagh" were substituted for
“"Banki pur Jail". He denied that he had not considered the
necessity of detention in each .individual case. He
repudiated the <charge that the arrest was nade ' at the
instance of CGovernnment and affirned that the action was
taken on his own responsibility andin the discharge of his
duty as District Magistrate and not in consultation with the
Central or the State Governnents.. He denied that the arrest
and detention were the result of anger on the part of ‘any or
a desire to prevent Dr. Lohia fromcircul ati ng any danagi ng
i nformati on about Governnent. The District Magi strate
produced an order which, he said, was recorded before the
order of detention. As we shall refer to that order |ater
it is reproduced here
"9. 8. 65.
Perused the report of the Senior S.P.,  Patna,
for detention of Dr. Ram Manohar Lohia, MP.
under rule 30 (1) (b) of the Defence of India
Rul es, on the ground that his being at | arge
is prejudicial to the public safety and
mai nt enance of public order. Fromthe report
of the Sr. S.P., Patna, | amsatisfied that
Dr. Ram Manohar Lohia, MP., aforesaid be
det ai ned wunder rule 30(1)(b) of the D.-fence
of India Rules. Accordingly, | order that Dr.
Ram Manohar Lohia be detained under rule
30(1)(b) of the Defence of India Rules read
with Notification No. 180/CWdated 20.3.64 in

the Hazaribagh Central Jail until further
orders.

Send four copies of the warrant of arrest to
t he Sr. S. P., Pat na, for i mredi at e

conpliance. He should return two copies of it
after service on the detenu.
Sd/- J. N Sahu, District Magistrate, Patna".
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The second affidavit was sworn by Rajpati Singh, Police
I nspector attached to the Kotwali Police Station, Patna. He
stated in his affidavit that the order was served on Dr.
Lohia at 1-40 A°M on August 10, 1965 and not at midnight.
He denied that Dr. Lohia was arrested earlier or that at the
time of his arrest, he was informnmed
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that the arrest was for an offence or offences of arson. He
admi tted, however, that he, had told himthat cases of arson
and toot had taken place. He affirmed that there was no
charge of arson against Dr. Lohia.

Dr. Lohia filed a rejoinder affidavit and in that affidavit
he stated that the internal evidence furnished by the order
taken with the counter affidavits disclosed that his arrest
and detention were patently.illegal. He pointed out that
while Rule 30(1)(b) provided that detention could be nade
for the mai ntenance of public order, the order stated that
Dr. Lohia was arrested for maintenance of |aw and order. He
characterised the ~counter affidavits as full of Ilies and
narrated " other facts intending to showthat there was a
conspiracy to seal his nouth so that disclosures against the
Bi har CGovernment might not be nade. This represents the
materi al on which the present petition is based or opposed.
The petition was argued by Dr. Lohia in person though he was
receiving assistance in constructing hi's. argunents. H s
contentions are that he is not being detained under the
Defence of India Rules but arbitrarily; that even if he is
being detained under the said Rules the ‘law has been
flagrantly violated; that the order passed against him is
mal a fide; and that the District Magistrate did not exercise
the delegated power but went outside it ~in various ways
renderi ng detention illegal

On behalf of the State a prelimnary objection is ' raised
that the application itself is inconpetent and that by the
operation of Art. 359 read with the President’s Order issued
under that Article on Novenber 3, 1962, Dr. Lohia’ s right to
nove the Suprene Court under Art. (32 of the Constitution is
taken away during the period of energency proclai ned / under

Art. 352 as long as the President’s Order continues. On
nmerits it is contended on behalf of the State of Bihar that
the petition, if not barred, does not make out a case

against the legality of the detention; that this Court
cannot consider the question of good faith and that the only
enquiry open to this Court is whether there is or i's not  an
order wunder Rule 30(1)(b) of the Defence ~of India Rules
1962. If this Court finds that there is such an order the
enquiry is closed because the petition nust then be
consi dered as inconmpetent. The State Government adm ts. that
the words of Rule 30(1)(b) and s. 3 of the Defence of ~ India
Act were not used in the order of detention but —contends
that mai ntenance of public order and nai ntenance of | aw and
order do not indicate different things and that the area
covered by nmaintenance of |law and order is the sanme if not
smal l er than the area covered by the expression maintenance
of public
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order. W shall go into the |ast contention nor e
el aborately after dealing with the prelimninary objection
Questions about the right of persons detained under the
Defence of 1India Rules to move the Court have cone up
frequently before this Court and many of the argunments which
are rai sed here have already been considered in a series of
cases. For exanple, it has been ruled in Mhan Choudhury v.
Chi ef Commi ssioner, Tripura(l) that the right of any person
det ai ned under the Defence of India Rules to nove any court
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for the enforcement of his rights conferred by Arts. 21 and
22 of the Constitution remains suspended in view of the
President’s Order of Novenber 3, 1962. It has also been
rul ed that such a person cannot raise the question that the
Def ence of India Act or the Rules are not valid because, if
allowed to do so, that would mean that the petitioner’s
right to nove the court is intact. Oher questions arising
from detentions wunder the Defence of India Rules were
further considered in Mkhan Singh v. The State of
Punjab(1). It is there pointed out that, although the right
of the detenu to nove the Court is taken away that can only
be in cases in which the proper detaining authority passes a
valid order of detention and the order is made bona fide for
the purpose which it professes. It would, therefore, appear
from the latter case that there is an area of enquiry open
before a court will declare that the detenu has lost his
right to move the court. That area at |east enbraces an
enquiry into whether there 1is action by a conpet ent
authority and in accordance with Defence of India Act and
the Rules thereunder. Such-an enquiry may not entitle the
court to go-into the merits of ‘the case once it is
establish-1d that proper action has been taken, for the
satisfaction is subjective, but till that appears the court
is bound to enquireintothe legality of the detention. It
was contended that Makhan Singh’s(2) case arose under Art.
226 and that what is stated there applies only to petitions
under that article. This is a misapprehension. The ruling
made no difference between the Art. 32 and Art. 226 in the
matter of the bar created by Art. 359 and the President’s

O der. What is stated there applies to petitions for the
enf orcenent of Fundanental Rights whether by way of Art. 32
or Art. 226.

M. Verma appearing for the State of ~ Bihar, however,
contends that the area of the enquiry cannot | enbrace
anyt hing nore than finding out whether there is an order of
detention or not and the nmoment such an order, good on its
face, 1is produced all enquiry into good faith, sufficiency
of the reasons or the legality or illegality

(1) [1964] 3 S.C R 442.

(2) [1964) 4 S.C R 797.
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of the action cones to an end, for to go into such matters
is tantanmount to allowi ng the petitioner to nove the  court
which the President’s Order does not permt. He ~cont ends
that the courts’ power to issue a wit of habeas corpus in
such cases is taken away as conpletely as if cl. (2) of Art.

32 made no nmention of the wit of habeas corpus. Accordi ng
to him an order under Rule 30(1)(b) proper on its face,
nmust put an end to enquiry of any kind. In view of /'this

objection it is necessary to state the exact result of the
President’s Order for this has not been laid down- in any
earlier decision of this Court.
The President declared a state of grave enmergency by issuing
a Proclamation wunder Art. 352 on Cctober 26, 1962. Thi s
Procl amati on of Emergency gave rise to certain extraordinary
powers which are to be found in Part XVl of t he
Constitution, entitled Energency Provisions. Article 358
suspended the provisions of Art. 19 during the Emergency and
Art. 359 permitted the suspension of the enforcement of the
rights conferred by Part 111. That article reads :
"359. Suspension of the enforcenent of the rights
conferred by Part 111 during energencies
(1) Were a Proclamati on of Emergency is in
operation, the President may by order declare
that the right to nove any court for the
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enforcenent of such of the rights conferred by
Part 11l as may be nentioned in the order and
all proceedings pending in any court for the

enforcenent of the rights so nentioned shal
remain suspended for the period during which
the Proclamation is in force or for such
shorter period as may be specified in the
or der.
(2) An order nade as aforesaid nmay extend to
the whole or any part of the territory of
I ndi a.
(3) Every order made under clause (1) shall
as soon as nmay be after it is nmade, be laid
bef ore each House of Parlianent."
The President i ssued an order on Novenber 3,
1962. The Order reads :
" ORDER
New Del hi, the 3rd Novenber, 1962
GS R 1454. -1 n° exercise of the power s
conferred by clause (1) of article 359 of the
Constitution, the President hereby declares
that the right of any person to nobve any court
for the enforcement of the rights conferred by
article 21 and article 22 of the Constitution
shal ' renmain suspended for the period during
which the Proclamation of Enmergency issued
under clause (1) of article 352 thereof on the
26th ' Cctober, 1962, is in force, if such
person -has been deprived of any 'such rights
under the Defence of India Odinance, 1962 (4
of 1962) or _any rule or order nmade thereunder
No. F. 4/62-Poll (Spl.)
V. VI SWANATHAN, Secy."
As a result of the above Order the right of any person to
nove any court for the rights conferred by Arts. 21 and 22
of the Constitution remains suspended, if such person is
deprived of any such rights under the Defence of India
Ordi nance 1962 (' now the Defence of India Act, 1962) or any
rule or order nade thereunder. No doubt, as the article
under which the President’s Order was passed and also that
O der say, the right to nove the court is taken away but
that is in respect of a right conferred on any person by
Arts. 21 and 22 and provided such person is deprived of the
ri ght under the Defence of India Odinance (now the Act)  or
any rule or order made thereunder. Two things stand forth.
The first is that only the enforcenment in a court of |law of
rights conferred by Arts. 21 and 22 is suspended and the
second is that the deprivation must be under the Defence of
India Odinance (now the Act) or any rule or order / nmade
thereunder. The word "thereunder" shows that the authority
of the Defence of India Act nust be made out in each case
whet her the deprivation is by rule or order
It, therefore, becones necessary to inquire what are the
rights which are so affected ? This can only be found out by
| ooking into the content of the Arts. 21 and 22. Article 21
| ays down that no person is to be deprived of his Ilife or
personal |iberty except according to procedure established
by law. This article thinks in terns of the ordinary |aws
whi ch govern our society when there is no declaration of
enmergency and which are enacted subject to the provisions of
the Constitution including the Chapter on Fundanental R ghts
but ot her than those nade under the powers
7 30
conferred by the Emergency Provisions in Part XVIII. VWhen
the President suspended the operation of Art. 21 he took
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away from any person dealt with under the terns of his
Order, the right to plead in a court of law that he was
being deprived of his life and personal liberty otherw se
than according to the procedure established by the lans of
the country. In other words, he could not invoke the
procedure established by ordinary law. But the President
did not nmake | awl ess actions lawful. He only took away the
fundanental right in Art. 21 in respect of a person
proceeded agai nst under the Defence of India Act or any rule
or order made thereunder. Thus a person so proceeded could
not claim to be tried under the ordinary law or bring an
action wunder the ordinary law. But to be able to say that
the right to nove the court for the enforcement of rights
under Art. 21 is suspended, it is necessary to establish
that such person has been deprived of any such right under
the Defence of India Act or any rule or order made
thereunder, that is to say, under the authority of the Act.
The action of the authorities enpowered by the Defence of
India 'Act is not conpletely shielded fromthe scrutiny of
courts. The scrutiny wth ref erence to procedure
est abl i shed by | aws other than the Defence of India Act s,
of course, shut out but an enquiry whether the action is
justified under the Defence of India Act itself is not shut

out . Thus the State CGovernment or the District Magistrate
cannot add a clause of ‘their own to the Defence of India Act
or even the Rules and take action under that clause. Just

as action is limted in its extent, by the power conferred,
so also the power to nove the court is curtailed only when
there is strict conpliance with the Defence of India Act and
the Rules. The Court wll not enquire whether any other |aw
is not followed or breached but the Court wll enquire
whet her the Defence of India Act or the Rules have been
obeyed or not. That part of the enquiry -and consequently
the right of a person to nove the court to have that enquiry
made, i s not affected.

The President’s Order next refers to Art. 22. That  Article
creates protection against illegal arrest and detention
Clause (1) confers sonme rights on the person ~arrested.
Clause (2) lays down the procedure which nust be followed
after an arrest is nade. By cl. (3) the first two cl auses
do not apply to an alien enemy or to a person arrested or
det ai ned wunder any |aw providing for preventive detention
Cl auses (4), (5), (6) and (7) provide for the procedure for
dealing with persons arrested or detained under any |aw
providing for preventive detention, and |l ay downthe mininum
or compul sory requirements. The provisions of Art. 22 would
have applied to arrest and detentions under the Defence of
I ndi a
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Act also if the President’s Order had not taken away from
such a person the right to nove any court to enforce the
protection of Art. 22.

The net result of the President’s Order is to stop al
clains to enforce rights arising fromlaws other than the
Defence of India Act and the Rules and the provisions  of
Art. 22 at variance with the Defence of India Act and the
Rules are of no avail. But the President’s O der does not
say that even if a person is proceeded against in breach of
the Defence of India Act or the Rules he cannot nove the
court to conplain that the Act and the Rul es, under col our
of which some action is taken, do not warrant it. It was
thus that this Court questioned detention orders by Addi-
tional District Mgistrates who were not authorised to nmnake
them or detentions of persons who were already in detention
after conviction or otherwise for such a long period that
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detention orders served could have had no relation to the
requi renents of the Defence of India Act or the Rules. Sone
of these cases arose under Art. 226 of the Constitution but
in considering the bar of Art. 359 read with the President’s
Order, there is no difference between a petition under that
article and a petition under Art. 32. It follows. therefore,
that this Court acting under Art. 32 on a petition for the
issue of a wit of habeas corpus, nmay not allow cl ai ns based
on other laws or on the protection of Art. 22, but it may
not and, indeed, must not, allow breaches of the Defence of
India Act or the Rules to go unquestioned. The President’s
Order neither says so nor is there any such intendnent.
There is, however, another aspect which needs to be
nentioned here. That is the question of want of good faith
on the part of those who take action and whether such a plea
can be raised. This topic was dealt with in Makhan Singh’s
case(l). At page 828 the follow ng observation is to be
found : -
"Take  al so a case where the detenu noves the
court for a wit of Habeas Corpus on the
ground that - his detention has been ordered
mala  fide. 't is hardly necessary to
enphasi se that the exercise of a power nmala
fide /is wholly outside the scope of the Act
conferring the power and can always be

successfully <challenged. It is true that a
nere allegation that the detention is nala
fi de woul d not be enough; the detenu will have

to prove the mala fides. But 'if the mala
fides are alleged, the detenu cannot be
precl uded from substantiati ng his plea on the
ground of the bar created by Art. 359(1) and

the Presi -
(1) [1964] 4 S.C. R 797.
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dential order. That is an other kind of plea
which is out side the purview of Art. 359(1)."
M. Verma, however, contends on the authority of “Snmith wv.
East Elloe Rural District Cormical & Ohers(l) that the
validity ,of the orders under the Defence of India Rules
1962 cannot be chall enged on the ground of bad faith when
the action is otherw se proper. That case dealt wth the
Acqui sition of Land (Authorization Procedure) Act 1946 (9 &
10 Geo 6 Ch. 49). Paragraph 15 ( 1) of Part IV of Schedul e
to that Act provided
"I'f any person aggrieved by a conpulsory
pur chase order desires to guestion t he
validity thereof.... on the ground that the
aut horization of a conpul sory purchase thereby
granted is not enpowered to be granted /under
this Act he may, within six weeks‘from the
date on which notice of the confirmation or
maki ng of the make an application
The appel l ant nore than six weeks after the notice had been
publ i shed brought an action, claimng inter alia that the
order was made and confirnmed wongfully and in bad faith on
the part of the clerk. Paragraph 16 of that Act provided

" Subj ect to the provisions of the | ast
foregoing para.graph, a compul sory purchase
order shall not ...... be questioned. in any

| egal proccedi ng what soever
The House of Lords (by mmjority) held that the jurisdiction
of the court was ousted in such wise that even questions of
bad faith could not be raised. Viscount Sinonds regretted
that it should be so, but giving effect to the | anguage of
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par agraph 16, held that even an allegation of bad faith was
within the bar of Paragraph 16. Lord Mdrton of Henryton,

Lord Reid and Lord Sonervill of Harrow were of opinion that
Paragraph 15 gave no such opportunity. Lord Radcliffe
di ssent ed.

The cited case can have no relevance here because the
statute provided for ouster of courts’ jurisdiction in very
different circunstances. Although this Court has already

stated that allegations of bad faith can be considered, it
may be added that where statutory powers are conferred to
take drastic action against the life and liberty of a

citizen, those who exercise it may not depart from the
purpose. Vast powers in the public interest are granted but
under strict conditions. If a person, wunder colour of
exerci si ng

(1) [1956] A.C. 736.
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the statutory power, acts fromsome inproper or ulterior
notive, he acts in'bad faith. ~The action of the authority
is capable  of being viewed in two ways. VWhere power is
m sused but there is good faith the act is only ultra vires
but where the misuse of power is in bad faith there is added
to the ultra vires character of the act, another vitiating
circunstance. Court's have always acted to restrain a m suse
of statutory power and the nore readily when inproper
notives underlie it. / The nmisuse may arise froma breach of
the law conferring the power or froman abuse of the power

in bad faith. |In either case the courts can be noved for we
do not think that Art. 359 or the President’s  Order were
intended to condone an illegitimte enforcenent of the

Def ence of India Act.

W& now proceed to exam ne the contentions of Dr. Lohia by
which he clains to be entitled to have the order  of the
District Magistrate set aside. |1t is convenient to  begin
with the allegation of want of good faith. Dr. Lohia
alleges that there was a conspiracy between the  Centra

Government, the State of Bihar, the Senior Superintendent of
Police and the District Magistrate, Patna, to stifle his
di scl osures agai nst the Bi har Government, the Chief Mnister
and ot hers. He al so alleges that he was arrested for a
substantive offence under the Indian Penal Code but the
arrest has been converted into preventive detention to avoid
proof in a court of law. He says that he was about to | eave
Patna and if the train was not |ate he woul d have gone away
and he hints that his detention was made to prevent himfrom

taking part in the Session of Parlianent. The District
Magi strate and the Inspector of Police deny t hese
al | egati ons. The District Magistrate has gi ven the

background of events in which he nade the order on his
responsibility. On reading the affidavits on both sides, we
are satisfied that the contentions of Dr. Lohia “are ill-
founded and that the order of detention was nade by the
District Magistrate in good faith.
There is no dispute that the District Magistrate was duly
authorized to act under Rule 30 of the Defence of India
Rul es, 1962. Dr. Lohia, however, says that the order is in
flagrant disregard of the requirements of the Defence of
India Act, 1962 and the Rules. For this purpose he bases
hi s argunent on three circunstances

(1) t hat the District Magistrate act ed

out si de his jurisdiction as created by

Noti fi cation No. 11155-C dated 11-8-1964

published in the Bihar Gazette Extra dated

August 11, 1964;

(ii) that the District Magistrate's order is
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def ective because he purports to derive power
fromnotifica-

7 34

tion No. 180 of March 20, 1964 which had been
resci nded; and

(iii) the District Magistrate purports to act
to maintain | aw and order when he can only act
to maintain public order under the Defence of
India Act and the Rul es thereunder

We shall now consider these grounds of
obj ecti on. Before we do so we may read the
provi sions of the Defence of India Act and the
Rul es to which reference may be necessary.

The first part of the Defence of India Act we
wish to read is the long title and the
preanble. They are:

"An “Act to provide for special nmeasures to
ensure the public safety and interest, the
def ence of India and civil defence and for the
trial of certain offences and for nmatters
connect ed therew th.

WHEREAS t he Presi dent has decl ar ed by
Procl amati on ~under clause (1) of article 352
of the Constitution that a grave energency
exi sts whereby the security of India is
threat ened by external aggression

AND | WHEREAS it is necessary to provide for
special. neasures to ensure the public safety
and interest, the defence of India and civi
defence and for the trial of certain offences
and for matters -connected therew th;

We nay next read section 3 which confers power
to nake rules:

"3. Power to make rules.

(1) The Central CGover nirent may, by
notification in_ the Oficial GCazette, make
such rules as appear to it necessary or
expedi ent for securing the defence ‘of /India

and civil defence, the public safety, the
mai nt enance of public order or the efficient
conduct of mlitary operations, or for

mai nt ai ni ng supplies and services essential to
the life of the comunity."

Then by way of illustration and wi t hout
prejudice to the generality  of the powers
conferred by sub-s. (1), certain specific
things are mentioned for which provision my
be made by rules. Cause 15 provides :

73 5

"(15) Notwithstanding anything in any / other
law for the tinme being in force, -

(i) t he appr ehensi on and det ention in
custody of any person whom the authority
enpowered by the rules to apprehend or detain
(the authority enpowered to detain not being
| ower in rank than that of a Di strict
Magi strate) suspects, on grounds appearing to
that authority to be reasonable, of being of
hostile origin or of having acted, acting,
bei ng about to act or being likely to act in a
manner prejudicial to the defence of India and
civil defence, the security of the State, the
public safety or interest, the naintenance of
public order, India s relations with foreign
States, the nmai ntenance of peaceful conditions
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in any part or area of India or the efficient
conduct of mlitary operations, or with
respect to whomthat authority is satisfied
t hat his apprehension and detention are
necessary for the purpose of preventing him
fromacting in any such prejudicial manner
(ii) the prohibition of such person from
entering or residing or remaining in any area,
(iii) the compelling of such person to reside
and renmain in any area, or to do or abstain
from doi ng anyt hi ng, and
(iv) the review of orders of detention passed
i n pursuance of any rule made under sub-cl ause
(1);"
W need not trouble ourselves with the other
cl auses. Section 44 next provides :
" 44, O dinary avocations of life to be
interfered with as little as possible.
Any aut hority or person acting in pursuance of
this Act shall interfere with the ordinary
avocations of life and the enjoynent of
property as little as nay be consonant with
the purpose of ensuring the public safety and
interest and the defence of India and civi
def ence. ”
By virtue of the powers conferred by s. 3 of the Defence of
India Odinance, 1962 (now the Act), the Defence of India
Rules 1962 were franed. Part |V of these Rules is headed
"Restriction of Movenents and Activities of Persons"” and it
consi sts of Rules 25-30, 30-A, 30-B and 31-34. These rules
provi de for various

7 36
subjects such as "Entering eneny territory" (Rule 25),
"Entering India" (Rule 26), "Information to be supplied by

persons entering India" (Rule 27) or “"Leaving India” (Rule
28), "Regul ation of Mvenent of Persons within India" (Rule
29), "Powers of photographing etc. of suspected person”
(Rule 31), "Control and w nding up of certain organisations"
(Rule 32), provisions for "Persons captured as - prisoners"
(Rule 33) and "Change of name by citizens of —India" (Rule
34). We are really not concerned with these rules but the
headi ngs are nentioned to consider the argument of Dr. Lohia
on No (1) above. Rule 30 with which we are oprimarily
concerned consists of eight sub-rules. W are concerned
only with sub-rule (1). That rule reads :

" 30. Restriction of novenments of suspected
persons, restriction orders and det ention
orders. -

(1) The Central Government or  the State
CGovernment, if it is satisfied with respect to
any particular person that with a view to
preventing him from acting in any nanner
prejudicial to the defence of India and civi
def ence, the public safety, the maintenance of
public order, India s relations with foreign
powers, the mai ntenance of peaceful conditions
in any part of India, the efficient conduct of
mlitary operations or the naintenance of
supplies and services essential to the life of
the comunity, it is necessary so to do, may
make an order -
(a)
(b) directing that he be detained;
Under s. 40 (2) of the Defence of India Act, the State
CGovernment may by order direct that the powers conferred by
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the Rules nay be exercised by any officer or authority in
such circunstances and under such conditions as nmay be
specified in the direction. A special limtation was
indicated in S. 3 (15) of the Act, where authority is given
for making rules in connection with the apprehension and
detention in custody of persons, that the del egation should
not be made to an officer -belowthe rank of a District
Magi strate
By virtue of these various powers the State Governnent
issued a notification on March 20, 1964 authorising al
District Magistrates to exercise the powers of Governnent
under Rule 30 (1) (b).
737
That notification was | ater rescind-1d by anot her
notification issued onJune5 1964. A fresh notification
(No. 11155-C) was issued on August 11, 1964. This was
necessary because of a mstake in the first notification
The new notification reads :
"No. ~11155-C. -1n exercise of the powers con-
ferred by sub-section (2) of section (40) the
Def ence of India Act, 1962 (Act 51 of 1962),
the Governor of Bihar is pleased to direct
that the powers exercisable by the State
CGover nent_-under cl ause (b) of sub-rule (1) of
rule/ 30 of the Defence of India Rules, 1962,
shal |l be exercised by all District Mgistrates
within their respective jurisdictions.
By order of the Governor of Biharc M K
Mukharji. Secretary to Governnent'.
Dr. Lohia contends that the District Mgistrate in his
affidavit says that he apprehended danger not only in his
district but in the whole of Bihar State and  even ' outside
and hence he has not acted within his jurisdiction. H s
argunent attenpts to make out, what we may call, an exercise
of extraterrestrial jurisdictionon the part of the District
Magi strate. He contends al so that the notifications are bad
because although the Defence of India Act contenplates the
i mposition of conditions, none were inposed and no
circunstances for the exercise of power were specified. In
our judgment, none of these arguments can be accepted.
Section 40(2) of the Act does not require the inposition of
any conditions but only permts it. This is apparent from
the words "if any" in the sub-section. The only condition
that the State Government thought necessary to inpose is
t hat the District Magistrates nmust act wthin their
respective jurisdictions. It cannot be said that this
condition was not conplied with. Dr. Lohia was in the Patna
District at the time. There was nothing wong if. the
District Mgistrate took a broad view of his activities so

as to weigh the possible harmif he was not detained. Such
a viewing of the activities of _a person before passing the
or der agai nst him does not necessarily spel'l out
extraterrestrial in the sense suggested but is ‘really

designed to assess properly the potentiality of danger which
is the main object of the rule to prevent. W find nothing
wong wth the order on the score of jurisdiction and

argument No. (i) stated above nust fail. Argunent No. (ii)
is,up. C &1./65-4
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not of any substance. There was a clerical error in

nmentioning the notification and the error did not vitiate
the order of detention

This brings us to the last contention of Dr. Lohia and that
is the nost serious of all. He points out that the District
Magi strate purports to detain himwith a viewto preventing
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him from acting in any manner prejudicial to the public
safety and the nmi ntenance of |aw and order and argues that
the District Magistrate had m sunderstood his own powers
which were to prevent acts prejudicial to public order and,
therefore, the detention is illegal. On the other side, M.
Verma contends that the Act and the Rules speak of public
order which is a concept nuch wider in content than the con-
cept of |law and order and includes the latter, and whatever
is done in furtherance of |aw and order nust necessarily be
in furtherance of public order. Mich debate took place on
the neaning of the two expressions. Alternatively, the
State of Bihar contends that the order passed by the
District Mugistrate prior to the issue of the actual order
of detention made use of the phrase "nmai ntenance of public
order" and the affidavit which the District Magistrate swore
in support of the return 'also uses that phrase and,
therefore, the District Magistrate was aware of what his
power s were and did exercise them correctly and in
accordance wi th the Defence of India Act and the Rul es. We
shal | now consider the rival contentions.

The Defence of India Act and the Rules speak of the
conditions under which preventive detention under the Act
can be ordered. Inits long title and the preanble the
Def ence of India Act speaks of the necessity to provide for
speci al nmeasures to ensure public. safety and interest, the
defence of India and civil defence. The expressions public
safety and interest between themindicate  the range of
action for maintaining security, peace and tranquility of
India whereas the expressions defence of India and civi
defence connote defence of India and its ~people against
aggression from outside and action of persons wthin the

country. These generic terns were used because the Act
seeks to provide for a congress of action of whi ch
preventive detention is just a small part. In conferring

power to make rules, s. 3 of the Defence of India Act
enl arges upon the terns of the preanble by specification of
detail s. It speaks of defence of India and civil defence
and public safety w thout change but it expands the idea of
public interest into "maintenance of public -order, the
efficient conduct of military operations and maintaining of

supplies and services essential to the life of the
comunity". Then it nmentions by way of illustration in
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cl. (15) of the same section the power of apprehensi on -and

detention in custody of any person whom the authority
enpowered by the rules to apprehend or detain (the authority
enpowered to detain not being lower in rank thanthat of a
District Magistrate), suspects, on grounds appearing to. that
authority to be reasonabl e
(a) of being of hostile origin; or
(b) of having acted, acting or being about
to act or being likely to act in a manner
prejudicial to-
(1) the defence of India and civil defence;
(ii) the security of the State
(iii) the public safety or interest;
(iv) the maintenance of public order
(v) India’s relations with foreign states;
(vi) the rmaintenance of peaceful conditions
in any part or area of India; or
(vii) the efficient conduct of mlitary
operations
It wll thus appear that security of the state, public
safety or interest, naintenance of public order and the
mai nt enance of peaceful conditions in any part or area of




This document s retrieved C ASE G URU
http://JUDIS.NIC. IN SUPREME COURT OF | NDI A o s e (92 Page—26 of
India may be viewed separately even though strictly one
clause nmmy have an effect or bearing on another. Then

follows rule 30, which repeats the above conditions and per-
mts detention of any person with a viewto preventing him
from acting in any of the above ways. The argunment of Dr.
Lohia that the conditions are to be cunmulatively applied is
clearly wuntenable. It is not necessary to analyse rule 30
which we quoted earlier and which follows the schene of
section 3(15). The question is whether by taking power to
prevent Dr. Lohia fromacting to the prejudice of "law and
order" as against "public order"” the District Magistrate
went outside his powers.

The subject of preventive detention has been discussed
al nost threadbare and one can hardly venture in any
direction w thout coming face to face wth rulings of
courts. These cases are now legion. It may be taken as
settled that the satisfaction of the detaining authority
cannot be subjected to objective tests, that the courts are
not to exercise appellate powers over such authorities and
that an ' order proper on its face, passed by a conpetent
authority in-good faith is a conplete answer to a petition
such as this.
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The rulings in our country adopt this approach as do the
English Courts. In “England one reason given for the
adoption of this approach was that the power was entrusted
to the Home Secretary and to the Hone Secretary al one. In

India courts are ordinarily satisfied on the production of a
proper order of detention nmade in good faith by an authority
duly authorised and have not enquired further even though
the power is exercised by thousands of officers  subordinate
to the Central and State Governnents as their del egates.
When fromthe order itself circunstances appear which raise
a doubt whether the officer concerned had not i sconceived
his own powers, there is need to pause and enquire. This is
nore so when the exercise of power - is at the |owest |eve

perm ssible wunder the Defence of India Act. The enquiry
then is not with a viewto investigate the sufficiency of
the materials but into the officer’s notions of ‘his power,
for it cannot be conceived for a nonent that even if the
court did not <concern itself about  the sufficiency  or
otherwise of the materials on which action is taken, it
woul d, on proof fromthe order itself that the officer did
not realise the extent of his own powers, not question the

action. The order of detention is the authority for
detenti on. That is all which the detenu or the court can
see. It discloses howthe District Magistrate viewed the
activity of the detenu and what the District| Magistrate
intended to prevent happening. |If the order passed by him

shows that he thought that his powers were nore extensive
than they actually were, the order mght fail to be a good
or der.

The District Magistrate here acted to maintain | aw and order
and not public order. There are only two possibilities
(i) that there was a slip in preparing the order, or (ii)
that maintenance of |aw and order was in the nind of the
District Mgistrate and he thought it neant the same thing
as nmaintenance of public order. As to the first it may be
stated at once that the District Magistrate did not specify
it as such in his affidavit. He filed an earlier order by
himin which he had used the words "public order"” and which
we have quoted earlier. That order did not refer to his own
state of the mnd but to the report of the Seni or
Superintendent of Police. |In his affidavit he nentioned
"public order" again but did not say that the words "l aw and
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order” in his order detaining Dr. Lohia were a slip. He
corrected the error about the notification but naively |Iet
pass the other, and nore material error, wi thout any remark
Before wus every effort possible was nade to reconcile
"public order” with "law and order" as, indeed, by a process
of paraphrasing, it 1is possible to raise an air of
simlitude between them Such simlitude is possible to
rai se even between phrases as dissimlar as "for preventing
breach of the peace", "in the
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interest of the public", "for protecting the interests
of a «class of persons", "for adm nistrative reasons"” and
"for mai ntaining law and order". We cannot go by
simlitude. I f public order connotes sonething different
from law and order even though there may be sone conmmon
territory bet ween them then obviously t he District
Magi strate mght have traversed ground not wthin "public

order". It would then not do to say that the action is
deferrable to one power rather than the other, just as
easily as one reconciles diverse phrases by a gl oss. When
the Iliberty of the citizen is put- within the reach of

authority and the scrutiny fromcourts is barred, the action
must conply not only with the substantive requirements of
the law but also with those forns which alone can indicate

that the substance has been conplied wth. It is,
therefore, necessary to exam ne critically, the order which
mentioned "law and order" with a view to ascertaining
whether the District Magistrate didnot act  outside his
powers.

Before we do so we find it necessary to deal wth an
argunent of M. Shastri who followed M. Verma. He contends
that there is no magic in using the fornula of the Act and
Rules for the Ilanguage of the Act and the Rules can be
gquoted rmechanically. We regret such -an attitude. The
President in his Oder takes away the fundamental rights
under Arts. 21 and 22 from a person provided he has been
det ai ned under the Defence of India Act or the rul es made
thereunder. The Order is strict against the citizen but it
is also strict against the authority. There can ‘'be no
toleration of a pretence of using the Defence of India Act.
The President’s Oder itself <creates protection against
things such as arbitrariness, msunderstood powers, mnistake
of identity by making his order apply only to cases  where
the detention is under the Act or the rul es thereunder. No
doubt, what matters is the substance but the form discloses
the approach of the detaining authority to the  serious
guestion and the error in the formraises the enquiry about
the substance. It is not every error in the order which
will start such an enquiry. W have paid no attention to
the error in the reference to the notification because that
may well be a slip, and power and jurisdiction is referrable
to the notification under which they would have validity.

The other is not such a veneal fault. It opens the door to
enquiry what did the District Mgistrate conceive to be -his
powers ?

In proceeding to discuss this question we may consider a
deci sion of the Court of Appeal in England in Carltona Ltd.
v. Conmi ssioners of Wirks and Qthers(1). Curiously enough
it was

1. [1943] 2 All. E. R 560.
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brought to our notice by Dr. Lohia and not by the other
side. That case arose under Regul ation 51(1) of the Defence
(Ceneral) Regulations in England during the last Wrld War.
The Regul ation read
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"A conpetent authority, if it appears to that
authority to be necessary or expedient so to
do in the interests of the public safety, the
def ence of the realm or t he efficient
prosecution of the war, or for rmaintaining
supplies and services essential to the life of
the comunity, nmmy take possession of any
land, and may give such directions as appear
to the conpetent authority to be necessary or
expedient in connection with the taking of
possessi on of that |and."
There was an order against Carltona Ltd. by
the Comm ssioner of W rks requisitioning the
factory. The order read:
"I have to informyou that the departnment have
come to the-conclusion that it is essential
in the national interest, to take possession
of "t he above prem ses occupi ed by you."
It was objected onbehalf of the Conpany that the mnd was
not directed to any one of the various heads nentioned in
the Regulation which were put in the alternative. Lord
Greene, MR speaking on behalf of Lord Goddard (then Lord
Justice) and Lord du Parcq (then Lord Justice) observed :
"It was said that it was the duty of the
person acting in the capacity of 'a conpetent
authority’ to examne the facts of the case
and | consider under which, if-any, of those
various heads the matter cane, and it is said
that ‘the assistant secretary did nothing of
the Kkind: It isto be observed that those
heads are not nutually exclusive heads at all
They overlap at every point and many  matters
will fall under two or nore of them or under
all four. | read the evidence as meaning that
the assistant secretary, seeing quite clearly
that the case with which he was dealing and
the need that he wished to satisfy /'was one
which came under the regulation, did not
solemmly sit down and ask hinmsel f whether it
was for the efficient prosecution of the war
that this storage was required for maintaining
supplies and services essential to the life of
the comunity. He took the view that it was
required either for all those purposes, or, at
any
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rate, for some of them and I rmust confess it
seens to ne that it woul d have been a waste of
time on the facts of this case for ~-anyone
seriously to sit down and ask hinmself /under
which particular head the case fell. He
regarded it, as | interpret his evidence, as
falling under all the heads, and that may very
wel | be having regard to the facts that these
heads overlap in the way that I have
ment i oned. It seems to nme, therefore, that
there is no substance in that point, and his
evidence makes it quite clear that he did
bring his mnd to bear on the question whet her
it appeared to him to be necessary or
expedient to requisition this property for the
pur poses nanmed, or some of them"
The case is distinguishable on nore than one
ground. To begin wth, it dealt wth an
entirely different situation and different
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provi si on of | aw. No order in witing
specifying satisfaction on any or all of the
grounds was required. Detention under Regu-
[ ation 18-B required an order j ust as
detention under the Defence of India Act. The
di stincti on between action under Regul ation 51
and that under Regul ation 18-B was noticed by
the Court of Appeal in Point of Ayr Collieries
Ltd. v. Lloyd-George("). It is nmanifest that
when property was requisitioned it would have
been a futile exercise to determ ne whether
the act pronoted the efficient prosecution of
the war, or the mmintaining of supplies and

servi ces. But when a person is apprehended
and detained it nay be necessary to set out
with sone accuracy what he did or was |ikely

to do wthin the provisions of Rule 30, to
nerit the detention. The use of one phrase
nmeaning a different thing in place of that
required by the Act would not do, unless the
phrase inported neans the sanme thing as the
phrase in the Act. Here the phrase wused is
mai nt enance of |aw and order and we must see
how that ~phrase fits into the Rule which
speaks of nmi ntenance of "public order". The
words Mpublic order" were considered on sone
previous occasions in this Court and the
observati ons nmade them are used to prove that
mai nt enance of public order is the same thing
as nmaintenance of | aw and order. We shal
refer to sone of these observations before we
di scuss the two phrases in the context of the
Def ence of India Rules.

Reliance is first placed upon a decision of
the Federal Court in Lakhi Narayan Das V.
Province of Bihar(2) where the Court  dealing
with item1 of Provincial List, 7th /Schedul e
in the Governnent of India Act, 1935 / which

r ead-

1. [1943] 2 All. E. R 546 at 548.
2. [1949] F.C.R 693 at 704.
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Public order (but not including the use of H's
Maj esty’s naval, military or-air ~-forces in
aid of the civil power) "
observed that "public Order” with which that itembegan was
"a nost conprehensive term'. Reference is also made to
Ranmesh Thapar v. State of Madras(1l) where this Court ~dealing
with the sane subject matter al so observed
" ."Public order is an expression of w de
connot ati on and signifies that state of
tranquillity which prevails anong the nmenbers
of a political society as a result of internal
regul ations enforced by the Government which
they have established it nust be taken that
"public safety’ is used as a part of the wider
concept of public order
and referring to Entry 3 in Li st [11
(Concurrent List) of the 7th Schedul e of the
Constitution which includes the "security of a
State" and "nmmintenance of public order" as
di stinct topics of |egislation, observed-
inthe field of public order or tranquillity,
marking off, nmay be, roughly, the boundary
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bet ween t hose serious and aggravated forns of
public disorder -which are calculated to
endanger the security of the State and the
relatively mnor breaches of the peace of a
purely local significance, treating for this
purpose differences in degree as if they were-
differences in kind."
Fazl Ai J. took a different view which he had expressed
nore, fully in Brijbhushan and Another v. the State of Delh
( 2 ) but he also observed that "public safety” had, as a
result of a long course of legislative practice, acquired a
wel |l rccogni sed meani ng and was taken to denote safety or
security of the State and that the expression "public order"
was Wi de enough to cover small disturbances of the peace
which do not jeopardise the security of the State and
paraphrased the words "public order’ as public tran-
quillity."
Both the aspects of the matter were again before this Court
in The Superintendent Central Prison, Fatehgarh v. Ram
Manohar Lohia(3) when dealing with the wordi ng of clause (2)
of Art. 19 as anended by the Constitution (First Anendnent)
Act, 1951, it
1. [1950] S.C.R 593 at 598.
2. [1950] S.C.R 605.
3. [1960] 2 S.C. R 821
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fell to be decided what "public order™ neant.. Subba Rao J.
speaking for the Court referred to all earlier rulings and
quoting fromthem canme to the conclusion that "public order"
was equated with public peace and safety and said
PR Presunably in an attenpt to get
over the effect of thesetwo decisions, the
expression "public order" was inserted in Art.
19(2) of the Constitution by the Constitution
(First Anmendment) Act, 1951, with a view to
bring in offences involving breach of purely
local significance within the scope /of Art.

Sunming up the position as he gathered from
the earlier cases, the learned Judge observed:
". . . . . . "Public ordee, is synonynous wth
public safety and tranquillity: it is the
absence of disorder involving breaches of
local significance in contradistinction to
nati onal upheaval s, such as revol ution, civi
strife, war, affecting the security of the
State;. oo

These observations determine the neaning of the words

"public order" in contradistinction to expressions such as

"public safety", "security of the State". They were nmade in
different contexts. The first three cases dealt ‘with the
nmeaning in the legislalative Lists as to which, it is
settled, we nmust give as large a nmeaning as possible. In

the last case the nmeaning of "public order” was given in
relation to the necessity for anending the Constitution as a
result of the pronouncenents oil this Court. The context in
which the words were used was different, the occasion was
di fferent and the object in sight was different.

W have here a case of detention under Rule 30 of the
Defence of 1India Rules which permts apprehension and
detention of a person likely to act in a nanner prejudicia

to the mai ntenance of public order. It follows that if such
a person is not detained public disorder is the apprehended
result. Di sorder is no doubt prevented by the naintenance

of law and order al so but disorder is a broad spectrum which
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i ncludes at one end small disturbances and at the other the
nost serious and cataclysmc happenings. Does t he

expression "public ordee’ take in every kind of disorder or
only sone ? The answer to this serves to distinguish "public
order” from"law and order" because the latter wundoubtedly
takes in all of them Public order if disturbed, nust |ead
to public disorder. Every breach of the peace does not |ead
to public disorder. Wen two drunkards quarrel and fight

there is disorder but not public disorder. They can be
dealt with under the powers
746

to mmintain |aw and order but cannot be detained on the
ground that they were disturbing public order. Suppose that
the two fighters were of rival communities and one of them

tried to raise communal passions. The problemis still one
of law and order but it raises the apprehension of public
di sorder. O her exanpl es can be i magi ned. The

contravention of | aw al ways affects order but before it can
be said to affect public order, it nust affect the community
or the public at large. A nere disturbance of |aw and order
| eading to disorder is thus not necessarily sufficient for
action under the Defence of |ndia Act but disturbances which
subvert the public order are. A District Magistrate is
entitled to take ~action under Rule 30(1)(b) to prevent
subversi on of public order but not in aid of naintenance of
| aw and order under ordinary circunstances.

It will thus appear that just as "public -order" in the
rulings of this Court (earlier cited) was said to conprehend
di sorders of |less gravity than those affecting "security of
State", "law and order" al so conprehends disorders of |ess
gravity than those affecting public order"”. ne has to
i magi ne three concentric circles. Law and order represents
t he largest circle within which is the next circle
representing public order and the smallest circle represents
security of State. It is then easy to see that an act nmay
affect | aw and order but not public order just as an act may
af fect public order but not security of the State. /By using
the expression "maintenance of [law and order" the District
Magi strate was w dening his own field of action and was
adding a clause to the Defence of India Rules.

We do not know the material on which the District Magistrate
act ed. If we could exam ne the reasons we may be able to
say whether the action can still be said to fall within the
other topic public safety. That enquiry is not open to -us.
If we looked into the natter fromthat angle we would be
acting outside our powers. The order on its face shows two

reasons. There is nothing to show that one purpose was
consi dered to be nore essential than the other. | W are not,
t her ef ore, certain that the District Magi strat e was
i nfl uenced by one consideration and not both. The order -of
detention is a warrant which authorises action. Affidavits
hardly inmprove the order as it is. |If there is allegation
of bad faith they can be seen to determ ne the question of
good faith. |If mstaken identity is alleged we can satisfy

ourselves about the identity. But if actionis taken to
mai ntain | aw and order instead of naintaining public order
there is roomto think that the powers were m sconcei ved and
if there is such a fundanental error then the
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action remains vulnerable. It will not be possible to say
that although mai ntenance of |aw and order were specifi ed,
what was consi dered was the probl em of mai ntenance of public
order. The error is an error of a fundanental character and
unlike quoting a wong notification. It is thus apparent
why one error in the order of detention is admtted but not
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the other, and why with el aborate argunents it is attenpted
to establish that "public order" involves elenments nore

nunmerous than "law and order" where, in fact, the truth is
the ot her way.

It may be nentioned that Dr. Lohia claimed that the
satisfaction of the President under Art. 359 is open to
scrutiny of the court. W have not allowed him to argue
this point which is now concluded by rulings of this Court.
In our judgnent the order of the District Magistrate
exceeded his powers. He proposed to act to mmintain |aw and
order and the order cannot now be read differently even if
there is an affidavit the other way. We have pondered
deeply over this case. The action of the District
Magi strate was entirely his own. He was, no doubt, facing a
| aw and order problem but he could deal with such a problem
t hrough the ordinary 1 aw of the |and and not by neans of the
Def ence of India Act and the Rules. His powers were limted
to taking actionto maintain public order. He could not run
the law 'and order problens . in his District by taking
recourse " to the provisions for detention under the Defence

of India Act.— If he thought interns of "public ordee’ he
shoul d have said so in the order or explained howthe error
arose. He does neither.  If the needs of public order
demand action a proper order should be passed. The

detention nust, therefore, be declared to be outside the
Def ence of India Act, 1962 and the Rules nmade thereunder
Dr. Lohia is entitled to be released fromcustody and we
order accordingly.
Raghubar Dayal, J. In this ~wit petition Dr. Lohi a
chall enges the validity of the order made by the District
Magi strate, Patna, dated August 9, 1965, under cl. (b) of
sub-r. (1) of r. 30 of the Defence of India Rules, 1962,
hereinafter called the Rules. This order is as follows :
"Whereas 1, J. N Sahu, District Magistrate,
Pat na, am satisfied with respect to the person
known as Dr. Ram Manohar Lohia, Circuit House
Patna that with a view to preventing him from
acting in any manner prejudicial to the public
safety and the mmi ntenance of |aw and
748
order, it is necessary to make an order that
he be det ai ned.
Now, therefore, in the exercise of the powers
conferred by clause (b) of sub-rule (1)  of
rule 30 of the Defence of India Rules, 1962
read with Notification No. 180/CW dated the
20th March 1964 of the Govt.  of Bi har,
Pol i tical (Special) Departnent, 1 her eby
direct that the said Dr. Ram Manohar Lohia be
arrested by the police wherever found and
detained in the Central Jail Hazaribagh, unti
further orders."
If this order is valid, Dr. Lohia cannot nove this Court for
enforcenent of his rights conferred by arts. 21 and 22  of
the Constitution, in viewof the Order of the President
dat ed Novenber 3, 1962, in the exercise of powers conferred
on himby cl. (1) of art. 359 of the Constitution
Dr. Lohia has challenged the validity of this order on

several grounds. | agree with the views expressed by
Hi dayatullah J., about all the contentions except one. That
contention is that the appropriate authority is not

enpowered to order detention with a viewto prevent a person
fromacting in any way prejudicial to the naintenance of |aw
and order. It is urged that though the District Magistrate
could order the detention of the petitioner with a view to
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prevent himfromacting in any way prejudical to the public
safety and the maintenance of public order, he could not
order detention with a viewto prevent the petitioner from
acting prejudicially to the public safety and nai ntenance of
law and order, as the latter object, being not synonynous
with the object of preventing himfromacting prejudicial to
public order, is outside the purview of the provisions of r.
30(1) of the rules and that, therefore, the entire order 1is
bad. | do not agree with this contention

Under r. 30(1)(b), the District Magistrate could have nade
the order of detention with respect to Dr. Lohia if he was
satisfied that he be detained with a viewto prevent him
from acting in any manner prejudicial to public safety or
nmai nt enance of public order. Such sati sfaction is
subj ective and not objective. The Court cannot investigate
about the adequacy of the reasons which led to hi s
sati sfaction. The Court can, however, investigate whether
he exercised the power under r. 30 honestly and bona fide or
not i.e., whether he ordered detention on being satisfied as
required by r. 30. What is crucial for the validity of the
detention order is such satisfaction and not the form in
which the detention order is franed. A detenu can question
the validity of the detention order-valid
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on its face-on various grounds including that of mala fides.
The onus wll be on himto prove mala fides. He can
guestion the wvalidity of the detention order on the sane
ground when, on its face, it appears to be invalid. In such
a case the onus will be on the detaining authority to

establish that it was nade bona fide.

An order is nmade nala fide when it is not made for the
purpose laid down in the Act or the rules andis nade for an
extraneous purpose. The contention of the petitioner to the
effect that the detention order cannot be mnmade on the
satisfaction of the detaining authority that it is necessary
to prevent himfromacting in a manner prejudicial 'to the
mai ntenance of |aw and order, in effect, amounts’ to the
contention that it is nade mala fide.

The detaining authority is free to establish that any defect
in the detention order is of formonly and not of substance,

it being satisfied of the necessity to detain the person for
a purpose nentioned in r. 30 though the purpose has been
inaccurately stated in the detention order. The existence
of the satisfaction required by r. 30 does not depend  on
what is said in the detention order, and can be -established
by the District Magistrate by his affidavit. We have
therefore to examne whether the District Magistrate was
really satisfied about the necessity to detain Dr. Lohia
with a view to prevent him from acting in a manner
prejudicial to public safety and mmintenance of" public
or der.

The inpugned order was passed under r. 30 (1) (b) 'of the
rul es. The District Magistrate decided to detain the
appellant with two objects, firstly, to prevent him_ from
acting in any way prejudicial to public safety and,
secondly, to prevent himfromacting in any way prejudicia

to the mintenance of law and order. The Di strict
Magi strate has-even in the absence of any such contention as
under discussion and which was raised after the filing of
the District Mgistrate's affidavit-said that having regard
to, inter alia, the circunstances which were developing in
Pat na on August 9, 1965, he was fully satisfied, in view of
the report nade by the Senior Superintendent of Police,
Patna, in regard to Dr. Lohia's conduct and activities, that
it was necessary to direct that he be detained in order to
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prevent himfromacting further in any nanner prejudicial to
the public safety and mai ntenance of public order. There is
no reason to disbelieve his statement. H's original order
set out below, bears out this statement of his in his later
af fidavit
"Perused the report of the Senior S. P. Patna
for detention of Dr. Ram Manohar Lohia, MP.
under rule
7 50
30(1) (b) of the Defence of India Rules, on
t he ground that his being at |arge is
prej udi ci al to the public safety and
mai nt enance of public order. Fromthe report
of the Sr. ' S. P., Patna, | amsatisfied that
Dr. Ram Manohar Lohia, MP., aforesaid, be
detai ned wunder rule 30(1) (b) of the Defence
of India Rules. Accordingly, | order that Dr.
Ram Manohar Lohi a be detained under rule 30
(1) (b) of the Defence of India Rules read
wi th Notification No. 180/CWdated 20-3-64 in
the Hazaribagh Central Jail until further
orders."
The District Magistrate’'s omssion to repeat in the second
sentence where he speaks of his satisfaction that Dr. Lohia
be detained with' aviewto preventing him from acting
prejudicially to the public safety and nai ntenance of public
order, does not nmean that he was not so satisfied when the
earlier sentence nakes reference to the report of the Senior
Superintendent of Police for detaining Dr. Lohia on the
ground of his being at largeto be prejudicial to public
saf ety and mai nt enance of public order
The District Mugistrate referred, in para 3 of his
affidavit, to his satisfaction that the forces of disorder
which were sought to be let loose, if not properly
controlled, would envelop the whole State of Bihar and
possibly mght spread in other parts of the country which
woul d necessarily affect the problemof external defence as
well in nmore ways than one. The possibilities’ of such
forces of disorder spreading to other parts of the country
satisfied himwith the necessity of taking i mediate action
to neutralize those forces. It appears fromhis ~statenents
in paras 6 and 7 of the same affidavit that actua
di sturbances took place at Patna that day and that he had to
operate fromthe Control Room |n para 9 he states that the
action taken against Dr. Lohia was purely for the purpose of
mai nt enance of public peace in the circunstances stated by
himearlier.
In his rejoinder affidavit Dr. Lohia states with reference
to the alleged forces of disorder referred to by the
District Mgistrate that even if he was pronoting what the
executive would call ‘forces of disorder’, he was-doing so
not with a viewto inpair the defences of the country but
further to strengthen them that the various allegations
made agai nst hi mwere extraneous to the scope and purpose of
the legislative provisions of the proclamati ons of energency
which had no rational relationship to the circunstances
whi ch were devel oping in Patna on August 9, 1965.
751
Even in his original affidavit Dr. Lohia stated in para 6
t hat
"It is also revealing to note that after the
events of t he 9th August for whi ch
responsibility should have been sought to be
fixed either through trial or enquiry, on ne
or Governnment or anybody el se, | addressed a
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crowmd of nearly a | akh for over an hour after
seven in the evening."
The setting of the events that appear to have happened at
Patna on August 9, 1965 further bear out the statenent of
the District Magistrate that he was satisfied of the
necessity to detain Dr. Lohia in order to prevent him from
acting in a manner prejudicial to public order
Further, the expression 'mai ntenance of |aw and order’is not
used in cl. (1) of r. 30. The correspondi ng expression used
therein is ’'maintenance of public order’. The t wo
expressions are not nuch different. The expression ’public
order’ has been construed by this Court in a few cases, the
| atest of them being The Superintendent, Central Prison
Fat ehgarh v. Ram Manohar Lohia(l) wherein it was said at p
839 :
"“*Public order’ is synonynous wth public
safety and tranquillity: it is the absence of
di-sor der i nvol vi.ng br eaches of | oca
significance in contradistinction to nationa
upheaval s, such as revolution, civil strife,
war, affecting the security of the State."
The expression 'maintenance of |aw and order’ would cover
"mai nt enance of public safety and tranquillity’. it -may be,
as urged for the petitioner, an expression of w der inport
than public order but, in the context in which it is used in

the detention order and in view of its use generally, it
shoul d be construed to nmean mai ntenance of |aw and order in
regard to the maintenance of public tranquillity. It is not

usual ly used nerely with reference to enforcenent of |law by
the agency of the State prose cuting of fenders agai nst any
of the numerous |aws enacted for the purposes of —a well-
regul ated society. Sinple and ostensibly mnor incidents at
times lead to w despread disturbances -affecting  public

safety and tranquillity.

Ref erence may be made to the case reported as Sodhi Shamsher
Singh v. State of Pepsu(2). |In that case certain  persons
wer e

1. [1960] 2 C. S.R 821
2. AI.R 1954 S. C 276.
7 52
detai ned wunder an order under S. 3 ( 1) of the Preventive
Detention Act, 1950, on grounds which, in —substance, were
that one of themhad published certain panphlets whose
circulation, in the opinion of the Governnent, tended to
encourage the Sikhs to resort to acts of ~|aw essness and
plunge the Hndus into a feeling of utter frustration and
di scouragenent and consequently to nmake themtake the |aw
into their hands for the redress of their (grievances.
Section 3(1) of the Preventive Detention Act, 1950, reads :
"The Central Government or the State Governnment may-
(a) if satisfied with respect to any person
that with a viewto preventing himfromacting
in any manner prejudicial to-
(1) the defence of India, the relations  of
India with foreign powers, or the security  of
I ndia, or
(ii) the security of the State or t he
mai nt enance of public order, or
(iii)....
(b) . . . ., make an order directing that
such person be detained."
This Court used the expression 'maintenance of |aw and ordee
in place of 'naintenance of public order’ used ins. 3 ( 1)
(a) (ii) at three places in paras 4 and 5 of the judgnent.
| do not refer to these to show that the Court has construed
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the expression 'nmai ntenance of public order’ as ’'nmaintenance
of law and ordee’ but to reinforce ny view that the
expression 'nmai ntenance of |law and order’ is generally used
for 'maintenance of public safety and tranquillity’ which is
covered by the expression 'public ordee. Wen this Court
used this expression in place of ’'maintenance of public
order’ | cannot conclude, as urged by the petitioner, that
the District Magistrate's using the expression ' maintenance
of law and order’ in place of ’'maintenance of public ordee
is any indication of the fact that he had not applied his
mnd to the requirenents of the provisions of r. 30(1) or
had not actually come to the conclusion that it was
necessary to detain Dr. Lohia with a viewto prevent him
fromacting in any nanner prejudicial to the naintenance of
public order.

If the expression ’'nmaintenance of |aw and order’ in the im
pugned order be not construed as referring to ' nmaintenance
of public order’ the inpugned order cannot be said to be

invalid in
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view of it being made with a doubl e objective, i.e., wth

the object of preventing Dr. Lohia fromacting prejudicially
to the public safetyand fromacting prejudicially to the
mai nt enance of |lawand order. |If the District Magistrate
was satisfied, as/theinpugned order and the affidavit of
the District Magistrate show that he was satisfied that it
was necessary to detain Dr. Lohia with a viewto preventing

himfromacting prejudicially to public safety, that itself
woul d have justified his passing the inpugned order. H s
satisfaction w th respect to any of the purposes  nentioned
inr. 30 (1) which would justify his ordering the
detention of a person is sufficient for the validity of the
or der. There is no roomfor considering that he mght not

have passed the inmpugned order nerely with one object in
view, the object being to prevent Dr. Lohia from acting
prejudicially to public safety. The entire circunstances in
whi ch the order has been made and which | have referred to
earlier, point to that.

The question before us is not really at par wth the
qguesti on’ that arose in Ronesh  Thappar v. State of
Madras(1). In that case the provisions inmpugned were those
of a statute whose | anguage aut horised the passing of orders
whi ch could be constitutional in certain circunstances and
unconstitutional in others. |In such a context, it was said
that where a law purports to authorize the inposition of
restrictions on a fundanmental right in |anguage w de enough
to cover restrictions both within and without thelimts of
constitutionally permssible legislative action affecting
such right, it is not possible to uphold it even so far as
it may be applied within the constitutional limts, as/it is
not severable; so long as the possibility of its being
applied for purpoes not sanctioned by the Constitution
cannot be ruled out, it rmust be held to be whol |'y
unconstitutional and void. It was so held as, otherwse,
the orders passed for purposes not sanctioned by the Consti -
tution would have been in accordance with the law held
valid. The validity of the orders passed under a valid | aw
the Defence of India Act and the rules have to be assumed to
be wvalid--depends on their being made by the appropriate
authority 1in accordance with the |aw enmpowering it to pass
t he orders.

The question before us is also not at par with the question
which often arises in construing the validity of detention
orders passed under the Preventive Detention Act for the
reason that some of the grounds for the satisfaction of the
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appropriate authority were irrel evant or non-existent. The
presence of such grounds raised the question whether the
remai ni ng good grounds woul d

1. [1950] S.C R 594,

2. C&1./65-5
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have led the authority to the requisite subj ective
satisfaction for ordering detention. |In the present case,

however, the question is different. The question is whether

the District Magistrate would have nade the order of

detention on his satisfaction nmerely to the effect that it

was necessary to detain Dr. Lohia with a viewto prevent him

fromacting in a manner prejudicial to public safety. It is

not that his satisfaction is based on two grounds, one of

which is irrelevant or non-existent.

Even in such cases, this Court has held in Dwarka Das State

of J & K(1):
"The principle underlying all these decisions
is this. Were power is vested in a statutory
authority to deprive the liberty of a subject
on its subjective satisfaction with reference
to specified mtters, if that satisfaction is
stated to be based on a nunber of grounds or
for a'variety of reasons, all taken together
and /if some out of themare found to be non-
existent or irrelevant, the very exercise of
that. power is bad. That is so because the
matter bei ng one for subjective satisfaction
it rmust be properly based on all the reasons
on which it purports to be based. If sone
out’ of themare found to be non-existent or
irrelevant, the Court cannot _predicate what
t he subj ective satisfaction of the sai d
authority woul d have been on the exclusion of
those grounds or- reasons. To uphold the
validity of such an-order in spite of the
invalidity of sonme of the reasons or grounds
woul d be to substitute the objective standards
of the Court for the subjective satisfaction
of the statutory authority. |n-applying these
princi pl es, however, the Court nmust be
satisfied that the vague or irrelevant grounds
are such as, if excluded, mght reasonably
have affected the subjective satisfaction of
the appropriate authority. It isnot  nerely
because some ground or reason of a -conpara-
tively wunessential nature is defective that
such an order based on subjective satisfaction
can be held to be invalid."

As stated earlier, there does not appear to be any reason

why the District Magistrate woul d not have passed the order

of detention against Dr. Lohia on his satisfaction that it

was necessary to prevent himfromacting prejudicially to

public safety. On such

1. A l.R 1957 S.C 164, 168.
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satisfaction, it was incunbent on himto pass the order and

he must have passed it.

| amtherefore of opinion that the District Mgistrate made

the i nmpugned detention order on his being satisfied that it

was necessary to do so with a viewto prevent Dr. Lohia from

acting in a manner prejudicial to public safety and
mai nt enance of public order and that the inmpugned order is
val id. Consequently, Dr. Lohia cannot nove this Court for

the enforcement of His rights under arts. 21 and 22 of the
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Constitution in view of the President’s Order under art.

359(1) of the Constitution. | would dismiss this petition

Mudhol kar, J | agree that the petition of Dr. Ram Manohar
Lohi a under Art. 32 of the Constitution be granted and woul d
briefly indicate ny reasons for granting it.

At the outset | shall consider an objection of M. S. P
Varma on behalf of the State as to the tenability of the
petition. The objection is two-fold. 1In the first place,
according to him in view of the Proclamation nmade by the
President under Art. 359 this Court has no jurisdiction to
entertain it. |In the second place his contention is that
the order of detention made agai nst the petitioner being one
under the Defence of India Rules, he cannot challenge the
validity of his detention thereunder in any court. In
support of these contentions M. Varma relies on the
deci si on of this Court - in_ Mhan Choudhury v. Chi ef
Conmi ssioner, Tripura (1). |In that case this Court has,
while holding that the right of \a person whose detention has
been ordered under the Defence of India Rules to nove any
court for the enforcenment of his rights under Art. 21 of the
Constitution is suspended. during the continuance of the
emer egency decl ared by the President by a Procl amati on under
Art. 352, held that the powers conferred on this Court by
Art. 32 of the Constitution are not suspended. It is true
that where a person has been detai ned under the Defence of
I ndia Rul es he cannot’ move this Court under Art. 32 for the
enforcenent of his right under Art. 21 and so there will be
no occasion for this Court to exercise its powers under that
article in such a case. But what would be the position in a
case where an order for detention purporting to be made
under the Defence of India Rules was itself one which was
beyond the scope of the Rules ? For, before an entry into
the portals of this Court can be denied to detenu he | nust
be shown an order under r. 30(1) of the Defence of ' India
Rules made by a conpetent authority stating that it is

sati sfied

1. [1964] 3 S.C. R 442.
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that the detenu is likely to indulge in activities ' which
will be prejudicial to one or nore of the matters referred
to in the rule. If the detenu contends that the order,

though it purports to be under r. 30(1) of the Rules, was
not conpetently nade, this Court has the detenu contends
that the order. though it purports to be under order if -the
Court finds that it was not conpetently nmde or was
ambi guous it must exercise its powers under Art. 32 of the
Constitution, entertain his petition thereunder and make an
appropriate order.
In this case the District Magistrate, Patna purported to
nake an order under r. 3 0 ( 1) of the Defence of /India
Rul es. The State has placed on record copies of two orders
one is said to have been recorded by the District
Magi strate on his file and anot her which was served on Dr.
Lohi a. We are not concerned with the forner because the
operative order nust be the one served on the detenu. The
District Mgistrate may well keep the former in the drawer
of his table or alter it as often as he likes. It cannot,
therefore, be regarded as anything nore than a draft order
The order which finally emerged from himand was served on
the detenu would thus be the only one which matters. The
grounds for detention given in the latter order are that Dr.
Lohia’s being at large is prejudicial to public safety and
mai nt enance of |aw and order. Under r. 30(1) an order of
detention of a person can be nmade "with a view to preventing
himfromacting in any manner prejudicial to the defence of
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India and civil defence, public safety, the naintenance of
public order, India s relations with foreign powers, the

mai nt enance of peaceful conditions in any part of India, the
efficient conduct of military operations or the naintenance

of supplies and services essential to the Ilife of the
conmuni ty". I find it difficult to accept Dr. Lohia s
argunent that the appropriate authority nust entertain an
apprehension that the person to be detained is likely to

participate in every one of the activities referred to in
the rule. To accept it would be, apart from naki ng a depar-
ture fromthe rules of grammar, (for doing which no valid
grounds exist), making not only the rule in question but
also s. 3 of the Defence of India Act where simlar |anguage
is wused alnost ineffective. Wat has, however, to be
considered is his other-argunment. The question posed by the
argunent is whether an authority conpetent to nake an order
under the aforesaid provision can make such an order on the
ground ~that the authority feels it necessary to prevent a
person. from acting in any nanner prejudicial to the

mai nt enance of law and order. The expression "law and
ordee’ does not find any place in'the rule and is not
synonynous wth "public order’. It s to ne that "law and
order" is a conprehensive expression
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in which would be included not nerely public order, but
matters such as public peace, tranquillity, orderliness in a
locality or a local area and perhaps sone -other natters.
"Public order" is' something distinct from order or

orderliness in a local area. Under r. 30(1) no power is
conferred upon that authority to detain a person on the
ground that it is necessary so to do in order to prevent
that person fromacting in a nmanner prejudicial to the nain-
tenance of order in a local area. ~Wat is it that the
District Magistrate, Patna had in nmind when he ordered the
det enti on of the petitioner ? Ws t he appr ehensi on
entertained by the District Magistrate that Dr. Lohia, if
left at large, was likely to.do some thing which wll
i mperil the mai ntenance of public order generally or was it
that he apprehended that Dr. Lohia's activities  may cause
di sturbances in a particular locality? There is thus an
anbiguity on the face of the order and, therefore, the order
must be held to be bad. No doubt, the order also refers to
the apprehension felt by the District Mgistrate about Dr:
Lohia’s acting in a manner prejudicial to public safety.
But then the question arises, what is it that weighed wth
the District Magistrate, the apprehension regarding public
safety or an apprehension regardi ng the mai ntenance of |aw
and order ? Again, would the District Magistrate have . made
the order solely on the ground that he felt apprehension re-
garding the rmaintenance of public safety because of the
activities in which he thought Dr. Lohia might indulge ? It
could well be that upon the material before himthe District
Magi strate would have refrained from maki ng an order  under
r. 30 solely upon the first ground. O on the other hand he

woul d have nmade the order solely upon that ground. H s
order, however, which is the only material on the basis of
whi ch we can properly consider the matter gi ves no

indication that the District Magistrate would have been
prepared to make it only upon the ground relating to public
safety. In the circunstances | agree with nmnmy brethren
Sarkar and Hi dayatullah that the order of detention cannot
be sustained. | have not referred to any decisions because
they have already been dealt with fully in the judgments of
ny | earned brethren. |In the result, therefore, | allow
the petition and direct that Dr. Lohia be get at liberty.
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ORDER
In view of the najority opinion, we allow the Petition and
or der that the petitioner be set at liberty.
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