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The Judgrment of the Court was delivered by

R C. LAHOTI, J. This appeal by special |eave is directed against con-
viction of Ranmesh Kumar, the accused-appellant, on charges under Sections
306 and 498-A IPC. He was sentenced to seven years’ rigorous inprisonnent
under Section 306 I'PC and to two years’ rigorous inprisonnent under Section
498- A I PC, both the sentences having been directed to run concurrently. The
conviction along with sentences has been naintained by the H gh Court. His
father Shiv Kumar, nother Gargi Devi and brother Mahesh were also tried for
of fences under Sections 306 and 498-A I PC. The Trial Court found them "not
guilty" and "innocent" and hence acquitted the three of them of both the
charges. That acquittal has achieved a finality as not challenged by any
one.

Seerma Devi, daughter of Sohan Lal Sharna (PW6) and Smt. Prabhawati Devi
(PWL9) was married with accused-appel l'ant on 23.6.1985. On 17.6. 1986,
within one year of marriage, Seenm died of suicide. On 16.6.1986, she
poured kerosene on herself and set herself to fire. Before committing

sui cide she wote a suicide note and a letter to her husband in a diary
(Article "A') on pages 11 and 12 thereof. Her dying-declaration (Exbt.

P/ 10) was recorded on 16.6.1986 by PW3, Parneshwar Dayal, Tehsildar and
Executive Magi strate. Sohan Lal Sharma .is a resident of Raipur, Mdhya
Pradesh. The accused-appel |l ant was residingin Shantinagar |ocality of

Rai pur. Seema’s elder sister Shalini (PW) nmarried with Dr. Ramadhar Sharnma
(PWs) is also residing in Raipur. Thus, the three fanmlies, i.e., the
famly of father of Seema, the family of her elder sister Shalini. and the
famly of the accused-appellant are all residents of Rai pur though residing
in different localities at reasonabl e distances from each ot her
Neverthel ess the three famlies were on visiting terns as adm tted by

al nost all the witnesses. The finding of guilt as recorded by the Tria
Court and the High Court rests on the testinony of five w tnesses, nanely,
Atul Kumar (PWL), brother of the deceased, Shalini “and Dr. Ranadhar Sharma
(PWs and PWs), respectively the sister and sister’s husband of the
deceased, Sohan Lal Sharma and Prabhawati Devi (PW6 and PW9), parents of
the deceased. In addition, there is a very pertinent evidence - a docunent,
Exbt. P/ 13 which is an undated letter witten by the deceased and nanaged
by her to be sent to her father. W will briefly discuss this evidence.

According to Sohan Lal (PW6) marriage of Seena with the accused-appel |l ant
was performed in a cordial manner. Dowy, as the parents w shed, was given
to Seema. Seema and Ramesh were quite often coming to neet with them
However, Sohan Lal did nake a general statenment that at one point of tine
when he had gone to see his daughter Seema in the house of the accused-
appel l ant, Seema had told himthat the accused was conpl ai ning that the
items given in dowy were of inferior quality. However, this statenment is
bel i ed and cannot be accepted for two reasons. Firstly, such a materia
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fact though in his know edge was not disclosed by himto the police; on the
contrary his statement to the police was that Seena never told him of
anyt hi ng about her in-laws’ house. Prabhawati Devi adnits that the

behavi our of the accused-appellant towards her was good and he al ways
treated her with respect and reciprocal affection. She also admitted that
her husband, i.e., Sohan Lal. PW6 never conpl ai ned about the behavi our of
the accused-appellant towards him She very clearly stated that the
accused- appel | ant had never asked her anything about dowy. If only Seenm’s
father woul d have been told by Seena that the accused-appellant had ever
demanded dowy from her or was harassing her for dowy then such fact in
ordi nary course of things would have been told by himto his wife, i.e.

the mot her of Seema and woul d al so have been di sclosed by himto the
pol i ce.

Atul Kurmar, PW is younger brother of |late Seema. According to him he was
told by his parents that the accused was teasing Seema. He visited Seema
and her in-laws about 15to 20 tinmes but Seema never told himanything.
However, according to Atul Kumar, ’'her face was tense and terrorized and
she had asked ne to go back’. Immediately we nmay observe that Atul Kunmar’s
testinony suffers from exaggeration because both his parents, examned in
the Court, do not depose that the accused had started teasing Seema soon
after the marriage. If Atul Kumar had seen Seenm tense and terrorized, he
must have told this fact inthe ordinary course of things to his parents.
But the parents do not say so. During cross exam nation, Atul Kumar
admtted that between himand accused Ramesh there were 'good relations’.
He never asked Ramesh whet her and why the accused was teasing or harassing
his sister. He could not give any explanati on why such a natural query he
did not put across to Ramesh inspite of there being good relations between
the two. He further admitted that accused Ranmesh and Seema often used to
visit himand his parents specially on the festival days. During less than
a year of marriage, Seema twice stayed wi th her parents for about four days
each. When Shalini gave birth to a child, Seema stayed at her parents house
for two days and afterwards al so kept-on comng to her parents and visiting
hospital where Shalini was admtted. Atul” Kumar specifically stated -
"Seenma had good terms with her in-laws and brothers-in-law'. The testinony
of Atul Kumar spells out that Seema’s nove-nents were not restricted by the
accused; she was liberally allowed to see her parents and other relations
and she never conpl ai ned of any dowy demands or any serious probl em being
faced by her fromthe accused or her .in-laws. Atul Kumar felt that Seemm
was 'tense and terrorised is his own inpression and certainly no cause is
di scernible for such an inpression fromhis testinony.

A very material piece of evidence is an undated letter, Exbt. P/ 13 which
fromthe evidence adduced appears to have been witten by the deceased
Seenma at about 3 or 4 nonths before her death. Desh Bandhu Sat he (PVW) was
working as a Technical Oficer in State Bank of India, Regional Ofice
whi |l e Sohan Lal was working in Branch O fice of the same bank and 't herefore
they knew each ot her. Desh Bandhu Sathe (PW) stated that at about 3 to 4
nont hs before the death of Seemn, his wife gave the letter, Exbt. P/13 to
himstating that the letter was given to her by Seema with a request to
have it delivered to her father. Although the authenticity of this letter
was vehenently disputed by the defence alleging it to be fabricated,
however, the Trial Court and the Hi gh Court have on an eval uati on of

evi dence believed the sanme. The finding that the letter was witten by
deceased Seema is based on the testinmony of handwiting expert. There is no
reason to disbelieve the statement of Desh Bandhu Sathe that the letter was
in existence about 3 to 4 nonths before Seema’s death. What is material are
the contents of the letter. The letter (English translation, as filed) is
reproduced as under : -

"Respect ed Babu Ji,
Sadar Par nam

Babuji, | amwiting this letter in very hel pl essness (constraint) and this
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shoul d not be known to any one that | have witten this letter. If ny
Bangl es (chudi) and Mangal sutra-payal etc. ornanents all have been repaired
or get themrepaired in any way and you yourself cone bringing them

i medi ately today or tonorrow by renmenbrance. Do not sent Atul and Sudhir
and no body should come to nmeet me. You understand this much only that
Seerma is not existing. Yesterday Shalini had come then we people were not
in the house. Wiy | do not remenber that thing, saying so | was pushed and
turned out fromthe house. | alone had conme out to cone to Brahnanpara. He
hi nsel f cane behind nme and we both had gone upto house. Then he conciliated
(persuaded) and bring nme to hone back and after coming in the house he
started marpit (beating) with ne from9 O clock in the night which

continued till 21/2 O clock in the night. Then he again started marpit
(beating) in the norning and his mind is still bad. You send the ornanents
i medi ately and now you yourself come and do not tell the thing of letter
and marpit. Tell Atul and Sudhir not to come at all. | will not conme in
Holi. But you conme to take mnme and take sofa and give another. Enough
Seema. "

The author of the abovesaid letter is not alive. There is no one else in
whose presence the letter was witten. W cannot therefore read anything in
the letter which it is not there. The letter has to be read as it is and

i nferences have to be drawn therefrom based on the expressi ons enpl oyed
therein and in the light of other evidence adduced in the case.

The | etter nowhere indicates any denand of dowy having been nade by the
accused or the deceased having been pressurized by the accused for bringing
nore dowy. The first thing the letter states is a request to her father to
return some of her ornaments. Sohan Lal (PWL6) has hinmself adnmitted that
hi s daughter had given sonme of her ornanents-to himfor the purpose of
bei ng repaired. There is nothing wong, unusual or ‘abnornmal in Seema

rem ndi ng her father to bring back the ornaments "if they have been
repaired" or "to get themrepaired" if not al ready done. The second thing
which the letter suggests is of her having been beaten by her husband and
her havi ng been pushed out of the house by the accused and when she wanted
to go away fromthe house then she having been persuaded by her husband to
return to house. The accused had also tried to conciliate. Further on
Seenmm’ s return the accused gave her a beating. Wiy this happened is
slightly indicated in the letter and narrated by Shalini (PWs) and her
husband (PW). Seenm had invited her sister and sister’s husband for taking
food with themin her house but after extending invitation she forgot about
it and went out of the house with her husband. Her sister and sister’s
husband cane to her house but there was no one and therefore they went

back. This enraged the accused and he chastised his w fe Seena for her
forgetful ness which in his opinion was an act devoid of etiquettes and
courtesy - extending an invitation to relatives and then forgetting about
it and being not available to receive and entertain them Yet another fact
di scl osed by Shalini and Ranmadhar is that Seerma had told themthat the
accused was suspicious of Seenma having had undue intimcy with co-cds while
studying in college and her continuing undue intimacy with old-tine
friends, which was not to the liking of the accused. These were the real
causes for difference between Seena and the accused. |f appears that on
Seema having conmitted suicide there was an attenpt to give it a tw st of
dowy death and for that purpose sonme plea as to demand for dowy was

i ntroduced. The finding as to demand for dowy by accused has been arrived
at by the Trial Court and the Hi gh Court by placing reliance on stray
general allegations occurring here or there in evidence and by ignoring
such facts as were brought on record through cross-exam nati on of the
prosecuti on witnesses which denolished the theory of there being any demand
for dowy by the accused-appellant. The reading of the entire evidence
shows that the present one is a case of marital nal-adjustnment between the
deceased and the accused. The accused is a Professor. The deceased di d not
cone up to the expectations of the accused. She was forgetful and the
manner in which she dealt with the visitors, guests and rel ati ons was not
to the liking of the accused-appellant. This is also borne out froma few
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witings such as Exbts. D)4 and D)5 which are in the formof essays witten
by the deceased which are full of appreciation of the respondent

acknow edgi ng the | ove and affection which the accused-appellant had for
her but which also go to state that there was 'some deficiency in her, she
did not have a conprom sing tenperanent and therefore accused used to get
annoyed and get angry on m nor mstakes commtted by the deceased. In such
witings, witten at different tinmes, she has recalled the sweet nmenories
of her nmarriage with the appellant, several cerenpnies and functions
related with the marriage which nmade her feel joyous and how well she was
recei ved by the accused-appellant and his relations in the matrinmonial hone
after the marri age.

From an i ndependent eval uati on of evidence and havi ng gone through ora

evi dence adduced and the several docunents available on record, nostly the
witings of the deceased we are satisfied that the present one is not a
case of dowy death or the deceased having been instigated into comitting
suicide for her failure to satisfy the dowy demands of the accused-
appel | ant. However, teasing by the accused-appellant of the deceased, ill-
treating her for her ms-takes which could have been pardonabl e and turning
her out of the house, also once beating her inside the house at the odd
hours of night-did ambunt to cruelty within the nmeaning of Section 498-A of
| PC and therefore we agree with the Trial Court as also with the H gh Court
though to sone extent ‘at variance with the cause for cruel treatment that
the accused-appel | ant subj ected deceased Seema to cruelty and therefore
convi ction of the accused-appell ant under Section 498-A deserves to be

mai nt ai ned.

So far as the offence under Section 306 of |IPC.is concerned, in our

opi nion, the Trial Court and the H-gh Court have conmitted gross error of
law i n hol di ng the accused-appel l'ant guilty and therefore conviction under
Section 306 | PC deserves to be quashed and set aside.

Section 306 | PC provides that if any person conmits suicide, whoever abets
the commi ssion of such suicide, shall beliable to be punished. The

i ngredi ents of abetment are set out in Section 107 of | PC which reads as
under :

"707. Abetnment of a thing - A person abets the doing of a thing, who-First-
Instigate any person to do that thing; or

Secondl y. - Engages with one or nore other person or persons in any
conspiracy for the doing of that thing, if anact or illegal om ssion takes
pl ace in pursuance of that conspiracy, and in order to the doing of that
thing; or

Thirdly.- Intentionally aids, by any act or illegal omssion, the doing of
that thing."

There is no direct evidence adduced of the accused-appellant havi ng abetted
Seema into committing suicide. The prosecution has relied on Section 113-A
of Evidence Act which reads as under :-

113A. Presunption as to abetnent of suicide by a married woman. - When t he
guestion is whether the conm ssion of suicide by a woman had been abetted
by her or any relative of her husband and it is shown that she had
conmitted suicide within a period of seven years fromthe date of her
marriage and that her husband or such relative of her husband had subjected
her to cruelty, the court nmay presume, having regard to all the other

ci rcunmst ances of the case, that such suicide had been abetted by her
husband or by such relative of her husband.

Expl anation.- For the purpose of this section, "cruetly" shall have the
same meaning as in section 498-A of the Indian Penal Code.

This provision was introduced by Crimnal Law (Second) Anendnment Act, 1983
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with effect from 26.12.1983 to neet a social demand to resolve difficulty
of proof where hel pless married wonmen were elimnated by being forced to
conmit suicide by the husband or in-laws and incrimnating evidence was
usual ly available within the four-corners of the matrinonial home and hence
was not available to any one outside the occupants of the house. How ever
still it cannot be |ost sight of that the presunption is intended to
operate against the accused in the field of crimnal |law. Before the
presunption may be raised, the foundation thereof mnmust exist. A bare
readi ng of Section 113-A shows that to attract applicabilty of Section 113-
A, it nmust be shown that (i) woman has committed suicide, (ii) such suicide
has been committed within a period of seven years fromthe date of her
marriage, (iii) the husband or his relatives, who are charged had subjected
her to cruelty. On existence and availability of the abovesaid

ci rcunst ances, the Court nmay presune that such suicide had been abetted by
her husband or by such rel atives of her husband. The Parlianent has chosen
to sound a note of caution. Firstly, the presunption is not mandatory; it
is only perm ssive-as the enpl oyment of expression "may presune" suggests.
Secondly, ‘the existence and availability of the abovesaid three

ci rcunst ances shall not, like a fornmula, enable the presunption being
drawn; before the presunpti on may be drawn the Court shall have to have
regard to 'all-the other circunstances of the case’'. A consideration of al
the other circunmstances of the case may strengthen the presunption or may
dictate the conscience of the Court to abstain fromdraw ng the
presunption. The expression - ' The other circunmstances of the case’ used in
Section 113-A suggests the need to reach a cause and effect rel ationship
bet ween the cruelty and the suicide for the purpose of raising a
presunption. Last but not the |least the presunption is not an irrebuttable
one. In spite of a presunption having been raised the evidence adduced in
defence or the facts and circunstances otherw se available on record may
destroy the presunption. The phrase 'May presune’ ‘used in Section 113-Ais
defined in Section 4 of the Evidence Act, which says-’'whenever it is
provided by this Act that Court nmay presune a fact, it may either regard
such fact as proved, unless and until it is disproved or may call for proof
of it.’

The present case is not one which may fall under clauses, secondly and
thirdly of Section 107 of Indian Penal Code. The case has to be deci ded by
reference to the first clause, i.e., whether the accused-appel |l ant abetted
the suicide by instigating her to do so.

It is beyond doubt that Seema did comrit a suicide. Undisputedly, such
sui ci de has been conmtted within a year of the date of narriage. Wat
happened on the date of occurrence is very material for the purpose of
recording a finding on the question of abetnent. Enough nmaterial is
avai | abl e on record by way oral and docunentary evidence with which we
shal | now deal with. What transpired on the date of the incident is known
only to two persons, nanely, the deceased and the accused. The deceased’s
version of that day’ s happening constituting thel proximte cause provoking
her suicide is to be spelled out fromwhat is contained in a diary (Article
A) in the handwiting of the deceased herself and in the dyi ng-declaration
Exbt. P/ 10. The deceased wote on page 11 of diary (Article A):

"1. Smt. Seema Dubey, ashanmed of nmy own faults, am conmitting suicide.
Nobody is responsi bl e and none should be harassed for it".

On page 12 she wote a letter to her husband as under :-"Dear Raja,

Wth all |ove,

Raja this is ny |last love. You have nade ne free that | may do whatever |
wi sh and go where-ever | like. Raja, after conming in this house now | have
no other place to go |eaving you. You know, you have now nade ne free of
the words | had given that | would not

conmmit suicide. Now | would die peacefully.............. Raja, this is my
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last word | do |ove you and you only, not anyone el se.
Now | cannot wite ’'yours’ SEENA"

Both the witings as held by the Trial Court are in the hand of the
deceased.

The dyi ng-decl aration Exbt. P/ 10 recorded on 16.6.1986 at 3 p.m by
Par meshwar Dayal , Executive Mgistrate, PWM3 is in question-answer form and
reads as under : -

"Q Wat is your nanme? What is the nane of Husband? Marri age when done

Ans. Seenm Bai, Nane of Husband - Ranmesh Dubey. Marriage per-fornmed in
June, 85.

Q VWat, happened wi'th you?

Ans. Today in the norning | poured kerosene on ne and set fire.

Q Wiy you set fire?

Ans. Today in the nprning quarrel had occurred between ne and ny husband.
Q Previously al so quarrel had occurred at any tine.

Ans. No. From being aggrieved by the quarrel of today. | set fire.

Q VWhat happened in to-day’ s quarrel?

Ans. In the norning he told me that youare free. You go where ever you
want to go.

Q VWet her you want to say any thing nore? Ans. No."

In his statenent under Section 313 Cr.P.C. the accused appellant stated
that he did never ask any dowy nor harassed Seenma. On the day of the

i ncident he was preparing to go to his duty but Seema 'was pressing himto
| eave her at Shalini’s house in Santa col ony. The accused had asked her to
go there alone. Wen he was getting ready to | eave for his duty he heard a
cry of Seemm fromkitchen. He saw her burning. He ran to save her and in
doi ng so he burnt his hands, |egs and chest.

Shashi Gupta, PWB is a neighbour of the accused. On 16:6.1986 at about 8.30
a.m she was outside her house to purchase vegetabl es. She saw snoke cami ng
out fromthe house of the accused and soon she heard a cry frominside the
house. She thought that the house of the accused was on fire. She called
her father and younger brother who pushed the door open. They entered the
house. What was seen is pertinent. Seema Devi was standi ng and the accused
was putting a bed-sheet around her body. The accused wrapped up Seema with
t he bedsheet. Seenma was naked and her body was burnt. Shashi Gupta asked
her el der brother to bring the jeep and call the driver. Driver of a

nei ghbour brought the jeep. Accused Ranmesh and two ot her persons took Seena
to hospital in the jeep.

The picture which energes froma cunul ative reading and assessnment of the
material available is this. Presumably because of disinclination on the
part of the accused to drop the deceased at her sister’s residence the
deceased felt disappointed, frustrated and depressed. She was overtaken by
a feeling of shortconm ngs which she attributed to herself. She was overcone
by a forceful feeling generating within her that in the assessnent of her
husband she did not deserve to be his life-partner. The accused Ranmesh may
or rmust have told the deceased that she was free to go anywhere she liked.
May be that was in a fit of anger as contrary to his w sh and i nmedi ate
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conveni ence the deceased was enphatic on being dropped at her sister’s

resi dence to see her. Presunably the accused may have said sone such thing-
you are free to do whatever you wi sh and go wherever you like. The deceased
being a pious Hndu wife felt that having being given in marriage by her
parents to her husband, she had no other place to go excepting the house of
her husband and if the husband had "freed" her she thought inpulsively that
the only thing which she could do was to kill herself, die peacefully and
thus free herself according to her understanding of the husband’ s w sh. Can
this be called an abetnment of suicide? Unfortunately, the Trial Court ms-
spelt out the neaning of the expression attributed by the deceased to her
husband as suggesting that the accused had made her free to conmt suicide.
Maki ng the deceased free - to go wherever she |liked and to do whatever she
wi shed, does not and cannot mean even by stretching that the accused had
nmade t he deceased free "to commit suicide" as held by the Trial Court and
uphel d by the Hi gh Court.

Instigation is to goad, urge forward, provoke, incite or encourage to do
"an act". To satisfy the requirement of instigation though it is not
necessary that actual words nust be used to that effect or what constitutes
i nstigation nmust necessarily and specifically be suggestive of the
consequence. Yet a reasonable certainty to incite the consequence nust be
capabl e of being spelt out. The present one is not a case where the accused
had by his acts or omi'ssion or by a continued course of conduct created
such circunstances that the deceased was |eft with no other option except
to commt suicide in which case an instigation my have been inferred. A
word uttered in the fit of anger or enotion without intending the
consequences to actually follow cannot be said to be instigation

In State of West Bangal v. Orilal Jaiswal and Anr., [ 1994] 1 SCC 73, this
Court has cautioned that the Court should be extrenely careful in assessing
the facts and circunstances of each case and the evi dence adduced in the
trial for the purpose of finding whether the cruelty neted out to the
victimhad in fact induced her to end'the life by committing suicde. If it
transpires to the Court that a victimcommtting suicide was hypersensitive
to ordinary petul ance, discord and differences in domestic life quite
comon to the society to which the victimbel onged and such petul ance,

di scord and differences were not expected to induce 'a simlarly
circunstanced individual in a given society to conmt suicide, the

consci ence of the Court should not be satisfied for basing a finding that
the accused charged of abetting the offence of suicide should be found

guilty.

Sections 498-A and 306 | PC are independent and constitute different

of fences. Though depending on the facts and circunstances of an individua
case, subjecting a woman to cruelty may anount to an offence under Section
498- A and may also, if a course of conduct amounting to cruelty is
establ i shed | eaving no other option for the wonan except to commt suicide,
amount to abetrment to commt suicide. However, nerely because an accused
has been held liable to be punished under Section 498-A IPC it does not
follow that on the sane evidence he nust also and necessarily be held
guilty of having abetted the conmi ssion of suicide by the woman concer ned.
Evi dential value of the two witings contained in diary Article Ais that
of dying declarations. On the principle underlying admssibility of dying
declaration in evidence that truth sits on the |ips of a dying person and
the Court can convict an accused on the basis of such declaration where it
inspires full confidence, there is no reason why the sane principle should
not be applied when such a dying declaration speaking of the cause of death
exonerates the accused unless there is material available to forman

opi nion that the deceased whil e maki ng such statenent was trying to concea
the truth either having been persuaded to do so or because of sentinents
for her husband. The witing on page 11 of diary (Article A clearly states
that the cause for conmmtting suicide was her own feeling ashanmed of her
own faults. She categorically declares - none to be held responsible or
harassed for her committing suicide. The witing on page 12 of diary
(Article A) clearly suggests that sone tine earlier also she had expressed
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her wish to commit suicide to her husband and the husband had taken a

prom se fromher that she would not do so. On the date of the incident, the
husband probably told the deceased that she was free to go wherever she

wi shed and wanted to go and this revived the earlier inpulse of the
deceased for conmitting suicide. The dying declaration Exbt. P/ 10
corroborates the inference flowing fromthe two witings contained in the
diary and as stated herei nabove. The conduct of the accused trying to put
off the fire and taking his wife to hospital also inprobabilises the theory
of his having abetted suicide.

In our opinion there is no evidence and material available on record
wherefrom an inference of the acucsed-appellant having abetted the

conmi ssion of suicide by Seena may necessarily be drawn. The totality of
the circum stances di scussed herei nabove, especially the dying-declaration
and the suicide notes |left by the deceased herself, which fall for

consi deration within the expression "all the other circunstances of the
case" enployed in Section 113-A of Evidence Act, do not permt the
presunption thereunder being raised against the accused. The accused-
appel l ant, therefore, deserves to be acquitted of the charge under Section
306 | PC.

The appeal is partly allowed. The conviction of the accused-appel | ant under
Section 306 | PC and sentence passed thereon are set aside. H's convic-tion
under Section 498-A1PC and sentence passed thereon are maintained.




