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These two appeals have been heard together as they
arise out of one and the sane incident. Facts leading to
these appeals and relevant for their disposal are as under

On July 29, 1988, Ms. Rupan Deol Bajaj, an Oficer of
the Indian Adnministrative Service (1.A S) belonging to the
Punjab Cadre and then working as the Special ~Secretary,
Fi nance, |lodged a conplaint wth the |nspector General of
Police, Chandigarh Union Territory alleging commssion of
of fences under Sections 341, 342, 352, 354, and 509 of the
I ndi an Penal Code ("IPC" for short) by M. KP.S “GIll, the
Director CGeneral of Police, Punjab on July 18, 1988 at a
di nner party. Treating that conplaint as the First
Information Report (FIR) a case was registered by the
Central Police Station, Sect or 17, Chandi gar h and
i nvestigation was taken up. Thereafter on Novenber 22, 1988,
her husband M. B.R Bajaj, who al so happens to be a senior
I.AS. officer of the Punjab Cadre, |odged a conplaint in
the Court of the Chief Judicial Magistrate for the sane
of fences, alleging, inter alia, that M. G Il being a high-
ranking Police Oficer the Chandigarh Police had neither
arrested him in connection wth the case registered by the
Police on his wife's conplaint nor conducted investigation
ina fair and inpartial manner and apprehending that the
Pol i ce woul d concl ude the investigation by treating the case
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as untraced he was filing the conplaint. On receipt of the
conplaint the Chief Judicial Mgistrate transferred it to a
Judicial Magistrate for disposal and the latter, in view of
the fact that an investigation by the Police was in progress
inrelation to the sane offences, called for a report from
the Investigating Oficer in accordance with Section 210 of
Code of Crimnal Procedure ("Cr.P.C." for short). In the
neantinme - on Decenber 16, 1988 to be precise - M. GII

noved the H gh Court by filing a petition under Section 482
Cr. P.C. for quashing the F.1.R and the conplaint. On that
petition an interim order was passed st ayi ng t he
i nvestigation into the F.1.R |odged by Ms. Bajaj, but not
the proceedings initiated on the conplaint of M. Bajaj.

Resultantly, the |earned Judicial Magistrate proceeded with
the conplaint case and examined the conplainant and the
wi t nesses produced by him~ Thereafter, M. Bajaj noved an
application before the l'earned Mgistrate for sumoni ng M.

Y.S. Ratra, an 1.A S~ Oficer of the Governnent of Punjab
and M. J.F. Rebeiro, Adviser to the Governor of Punjab for
bei ng examined as w tnesses on his behalf and for producing
certain docunments, which was allowed. |Instead of appearing
personal ly, the above two O ficers sought for exenption from
appearance; and the District Attorney, after producing the
docunents, filed an application claimng privilege under
Sections 123/124 of the Evidence Act in respect of them The
| earned Magistrate rejected the prayer of  the above two
of ficers and also rejected, after ~going through the
documents, the claimof privilege, being of the opinion that
the docunents did not concern the affairs of the State.

Assailing the order of the | earned Magi strate rejecting the
claimof privilege, the State of Punjab filed a Crimnal

Revi sion Petition which was allowed by the Hi gh Court by its
Order dated January 24, 1989. The petition earlier filed by
M. GIl under Section 482 Cr. P.C. came up for | hearing
before the Hi gh Court thereafter and was allowed by its
order dated May 29, 1989 and both the F.I.R and the
conpl aint were quashed. The above two orders of /the High
Court are under challenge in these appeals at the instance
of M. and Ms. Bajaj. O the two appeals we first proceed
to consider the nmerits of the one preferred agai nst quashing
of the F.1.R and the complaint (arising out of SLP (Crl:)
No. 2358 of 1989) for, in case it fails, the other appea

{arising out of SLP (Crl.) No. 1361 of 1989} would
necessarily, be infructuous.

On perusal of the inpugned judgnent ~we find that the
foll owi ng reasons weighed with the H gh Court in-quashing
the F.1.R :-

(i) the allegations nade therein do not disclose any
cogni zabl e of fence;

(ii) the nature of harmallegedly caused to Ms. Bajaj did
not entitle her to conplain about the sane in.view of
Section 95 | PC;

(iii) the allegations are unnatural and inprobable;

(iv) the Investigating Oficer did not apply his mnd to the
all egations nade in the F.1.R, for had he done so, he would
have found that there was no reason to suspect conm ssion of
a cogni zable offence, which was the ‘sine qua non for
starting an investigation under Section 157 Cr. P.C.; and
(v) there was unreasonabl e and unexpl ai ned delay of 11 days
in lodging the F.1.R

As regards the conplaint of M. Bajaj, the H gh Court
observed that the allegations were alnpbst identical wth
some i nprovenents nade therein.

Ms. Indira Jaisingh, the |earned counsel appearing in
support of the appeals strongly criticised the inpugned
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judgrment and contended that in exercise of its powers under
Section 482 C. P.C., the Hgh Court should not have
interferred with the statutory powers of the police to
i nvestigate into cognizable offences and quashed the F.I1.R
specially when the allegations made in t he F.I.R
unm st akably constituted offences under the Indian Pena
Code and that this wunjustifiable interference was in clear
violation of the principles laid dowmn by this Court in a
nunber of decisions. She next contended that the finding of
the High Court that the allegations made in the F.I.R
attracted the provisions of Section 95 |IPC was patently
wong as in a case where the nodesty of a woman is invol ved,
the said section cannot have any nmanner of application. She
next contended that the story given out inthe F.I.R was
neither inprobable nor-unreliable as the H gh Court thought
of. As regards the delay in lodging the F.I.R, Ms.
Jai singh submtted that a satisfactory explanation for the
del ay had  been givenin the F.I.R itself. This apart, she
submitted, the delay of 11 days in lodging an F.1.R, could
not, by ‘any stretch of inagination, be nmade a ground for
gquashing it. She lastly submitted that the H gh Court was

whol Iy unjustified in taking exception to the police
officer’s registering the F.I.R and initiating t he
i nvestigation for, once it was found that the F.I.R
di scl osed cogni zabl e of fence, it was the statutory

obligation of the police to investigate into the sane.
According to Ms. Jaisingh. the Hi gh Court conmmtted grave

injustice and illegality by quashing the F.I.R and the
conpl ai nt .
M. Tulsi, the learned Additional Solicitor GCeneral

appearing for M. G| on the other hand subm tted that the
i mpugned judgnent of the H gh Court was a well considered
and well reasoned one so far as it held that the F.I.R did
not disclose any cognizable offence, that the allegations
made therein being trivial —attracted the provisions of
Section 95 I PC and that the allegations were inprobable. He,
however, in fairness, conceded that the |ast twd reasons
canvassed by the High Court to quash the F.I.R could not be
sust ai ned.

The question under what circunstances and in what
categories of cases the H gh Court can quash an F.I1.R ora
conplaint in exercise of its powers under Article 226 of the
Constitution of |India or wunder Section 482 Cr.P.C. _has had
been engaging the attention of this Court for |ong. |ndeed,
the | earned counsel for the parties invited our attention to
sone of those decisions. W need not, however, refer to them
as in State of Haryana Vs. Bhajan Lal 1992 Supp (1) SCC 335
this Court considered its earlier decisions, including those
referred to by the |I|earned counsel, and answered the above
guesti on as under

In t he backdr op of t he

interpretation of the various relevant

provi sions of the Code under Chapter XV

and of the principles of |aw enunciated

by this Court in a series of decisions

relating to t he exerci se of t he

ext raordi nary power under Article 226 or

the i nherent powers under Section 482 of

the Code which we have extracted and of

cases by way of illustration wherein

such power process of any court or

otherwise to secure the lay down any

preci se, clearly def i ned and

sufficiently channelised and inflexible

guidelines or rigid fornulae and to give
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an exhaustive |list of nyriad kinds of
cases wherein such power should be
exerci sed
(1) Wiere the allegations made in the
first i nformation report or t he

conplaint, even if they are taken at
their face value and accepted in their
entirety do not prina facie constitute
any offence or make out a case agai nst
t he accused.
(2) Were the allegations in the first
information report _and other materials,
if any, acconpanying the FIR do not
di scl ose a cogni zabl e of f ence,
justifying an investigation by police
of ficers under ~Section 156(1) of the
Code except under an order of a
Magi strate within the purview of Section
155 (2) of the Code.
(3) " Were t he uncont roverted
all egations made in the FIR or conplaint
and the evidence collected in support of
the sane do not di sclose the conm ssion
of any offence and make out a " case
agai nst the accused.
(4) Were, the allegations in the FIR
do not constitute a cognizabl e offence
but constitute' only a non-cognizable
of fence, no investigation is permtted
by a police officer wthout an order of
a Magistrate as — contenpl at ed under
Section 155 (2) of the Code.
(5) Were the allegations nade in the
FIR or conplaint are so absurd  and
i nherently inprobable on the basis of
whi ch no prudent person can ever reach a
just conclusion that there.is sufficient
ground for proceedi ng agai nst t he
accused.
(6) Were there is an express | egal bar
engrafted in any of the provisions of
the Code or the concerned Act (under
whi ch a crim nal pr oceedi ng is
instituted) to the institution and
continuance of the proceedings and/or
where there is a specific provision in
the Code or the concerned Act, providing
efficacious redress for the grievance of
the aggrieved party.
(7) Were a crimnal proceeding is
mani festly attended with mala fide
and/ or wher e t he proceedi ng is
mal i ciously instituted wth an ulterior
notive for weaking vengeance on the
accused and with a view to spite himdue
to private and personal grudge.

W also give a note of caution to
the effect that the power of quashing a
crimnal proceeding should be exercised
very sparingly and with circunmspection
and that too i the rarest of rare cases;
that the court will not be justified in
embarking upon an enquiry as to the
reliability or genuineness or otherw se
of the allegations nade in the FIR or
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the conplaint and that the extraordinary

or inherent powers do not confer an

arbitrary jurisdiction on the court to

act according to its whimor caprice."

(enphasi s suppli ed)

In the context of the reasons given by the H gh Court
for quashing the F.1.R and the conplaint and the respective
stands of the |earned counsel for the parties in relation
thereto, we have to ascertain whether the case presented
before us cones under categories (1), (3) and (5) above.
Besides, it raises the applicability of Section 95 |PC
Since the answers to the above three questions have to be
found out fromthe F.I.R itself we need to |look into the
contents thereof.

It is first stated therein that in the evening of July
18, 1988 Ms. Bajaj ~acconpani ed by her husband had gone to
the residence of Shri S’L. Kapur, a colleague of theirs, in
response to an.invitation for dinner. Reaching there at or
about 9 P.M they found 20/ 25 coupl es present including M.
Gll, who had come wthout his wife, and some other senior
CGovernment _officers (named in the F.I1.R ). The party had
been arranged in the lawn at" the back of the house and as
per tradition in Indian hones, the ladies were sitting
segregated in a large sem-circle and the gentlenen in
another large sem-circle with the groups facing each other
Wth the above preface comes Ms. Bajaj’s account of the
i ncident in question, which reads as under: -

"Around 10.00 P.M Dr. P.N. Chutani and

Shri KP.S. GII walked across to the

circle of the ladies and joined them

occupying the only tw vacant chairs

avai | abl e, al nbst on opposite sides of

the sem-circle. Shri K P.S. Gl took a

vacant chair about 5 to 6 chairs to the

left of where | was sitting: Slowy, al

the ladies sitting to the right and |eft

of him got up, and started |l eaving and

going into the house. | was talking to

Ms. Bijlani and Ms. K P. . Bhandari,

sitting on nmy right, and did not notice,

or come to know, that those |adies were

getting up and vacating their chairs

because he had mi sbehaved with them

Shri KKP.S. GII called out to me where

| was sitting and said, "Ms. Bajaj cone

and sit here, I want to talk to you

about something." | got up fromny chair

to go and sit next to him Wen | was

about to sit down, he suddenly pulled

the cane chair on which | was going to

sit close to his chair and touching his

chair. | felt alittle surprised. | put

the chair back at its original place and

about to sit down again when he repeated

his action pulling the chair close to

his chair. | realised that sonething was

very wong and without sitting down |

i medi ately left and went back and sat

inmy original place between the other

| adi es. Ms. Bijlani, Ms. K. P.

Bhandari, Ms. Paranjit Singh and Ms.

Shukl a Mahaj an were occupying seats on

ny right and Ms. Nehra was sitting to

the left of me at that tine.

After about 10 minutes Shri K P.S. Gl
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got up fromhis seat and cane and stood
straight but so close that his | egs were
about four inches fromny knees. He nade
an action wth the crook of his finger
asking ne to stand and said, "You get
up. You come along with nme." | strongly
objected to his behaviour and told him

"M. GII How dare you! You are behaving
in an obnoxi ous manner, go away from
here". Whereupon he repeated his words
like a conmmand and said, "You get up

Get up immediately and cone along with

me." | looked to the other |adies, al
t he | adi es | ooked shocked and
speechl ess. | felt apprehensive and

frightened, as he had bl ocked nmy way and

| could not get up fromny chair wthout

my  body touching his body. | then

i medi ately drew ny chair’ back about a

foot . and half and quickly got up and

turned to get out of ‘the circle through

the space bet ween mne and Ms.

Bijlani’s chair. Whereupon he sl apped ne

on the posterior. This was done in the

full presence /of the |adies, and guests.

Ms. Bajaj has then detailed her immediate reaction to
the incident followed by the steps she took to apprise the
Chief Secretary, 'the Adviser to the Governor and the
CGovernor of Punjab of the incident. She concluded her
narration with the follow ng words:

"Ordinarily, my conplaint to a Police

Oficer (Shri J.F. Ribeiro) is enough to

be considered as an FIR and he had duly

appri sed the GCovernor, Punjab, and the

Admi ni strator of the Chandigarh,~ Union

Territory, at the earliest -occasion

Since | understand that the matter has

not yet percol ated down from the

Covernor to lead to the registration a

case, | amformally lodging an F.1.R

with the authorities of the Chandigarh

Admi ni stration lest there is any problem

about jurisdiction of the Police Oficer

later."

Sequentially sunmari sed the statenments and all egations
as contained in the wearlier quoted three paragraphs of the
F.1.R would read thus:

(i) Around 10 P.M Dr. CHutani and Shri G| wal ked across
to and set in the ladies’ circle;
(ii) Ms. Bajaj, who was then talking to Ms. Bijlani and

M's. Bhandari, was requested by M. GII to conme and sit
near himas he wanted to talk to her about somet hing;
(iii) Responding to his such request when Ms. Bajaj]

went to sit in a chair next to himM. G| suddenly pulled
that chair close to his chair

(iv) Felling a bit surprised, when she put that chair at its
original place and was about to sit down, M. GIIl again
pul I ed his chair closer

(v) Realising sonething was wong she inmediately left the
pl ace and went back to sit with the | adies;

(vi) After about 10 minutes Shri GIl cane and stood in
front of her so close that his | egs were about 4" from her
knees;

(vii) He then by an action with the crook of his finger
asked her to "get up i mediately" and come al ong with him
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(viii) When she strongly objected to his behaviour and
asked him to go away from there he repeated his earlier
conmand whi ch shocked the | adies present there;

(i x) Being apprehensive and frightened she tried to |eave
the place but could not as he had bl ocked her way;

(x) Finding no other alternative when she drew her chair
back and turned backwards, he slapped her on the posterior
in the full presence of the | adies and guests.

Conming now to the npot point as to whether the above
al l egations constitute any or all of the offences for which
the case was registered, we first turn to Section 354 and
509 IPC, both of which relate to nbdesty of woman. These
Sections read as under

" 354. Whoever assaults or uses

crimnal force to-any wonan, intending

to outrage or knowing it to be likely

that he wi 'l thereby out r age her

nodesty, shal | be puni shed with

i npri'sonnent of either description for a

termwhich nmay extend to two years, or

with fine; or with both."

" 5009. Whoever, -intending to insult

the nmodesty of any woman, utters any

word, makes any sound or gesture, or

exhi bits any object, intending that such

word or sound shall be heard, or that

such gesture or object shall be seen, by

such woman, or intrudes upon the privacy

of such woman, shall be punished with

sinmple inmprisonment for a termwhich may

extend to one year, or with fine, “or

with both."

Since the word ‘nodesty’ has not been defined in the
I ndi an Penal Code we nmay profitably lookinto its dictionary
meani ng. According to Shorter ~Oxford English Dictionary
(Third Edition) nodesty is the quality of being nodest and
inrelation to wonan neans "wonanly propriety of behaviour
scrupul ous chastity of thought, « speech and conduct". The
word ‘modest’ in relation to wonman . is defined in the above
dictionary as "decorous in rmanner and conduct; not  forward
or lewd; shanmefast". Wbster’'s Third New Internationa
Dictionary of the English |anguage defines nodesty as
"freedom from coarseness, indelicacy or indecency; aregard
for propriety in dress, speech or conduct". In the Oxford
English Dictionary (1933 Ed) the neaning of the word
‘modesty’ is given as "wonanly propriety of behaviour
scrupul ous chastity of thought, speech and conduct (in man
or woman); reserve or sense of shane proceeding from
instinctive aversion to inmpure or coarse suggestions".

In State of Punjab vs. Major Singh (AIR 1967 Sc/ 63) a
guestion arose whether a fenmale child of seven and a half
nmonths could be said to be possessed of ‘npdesty’ | which
could be outraged. In answering the above questi on Midhol kar
J., who along with Bachawat J. spoke for the majority, held
that when any act done to or in the presence of a wonman is
clearly suggestive of sex according to the comopn notions of
manki nd that nust fall wthin the mischief of Section 354
| PC. Needless to say, the ‘comopn notions of mankind
referred to by the |Iearned Judge have to be gauged by
contenporary societal standards. The other |earned Judge
(Bachawat J.) observed that the essence of a wonman's nodesty
is her sex and fromher very birth she possesses the nodesty
which is the attribute of her sex. Fromthe above dictionary
nmeani ng of ‘mnodesty’ and the interpretation given to that
word by this Court in Major Singh’s case (supra) it appears
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tous that the ultimate test for ascertaining whether
nodesty has been outraged is, is the action of the offender
such as could be perceived as one which is capable of
shocki ng the sense of decency of a woman. VWhen the above
test is applied in the present case, keeping in viewthe
total fact situation, it cannot but be held that the all eged
act of M. GII in slapping Ms. Bajaj on her posterior
amounted to ‘outraging of her nodesty’ for it was not only
an affront to the normal sense of femninine decency but also
an affront to the dignity of the lady - "sexual overtones"
or not, notw thstanding.

It was however strenuously wurged by M. Tulsi, that
even if it was assunmed that M. GII had outraged the
nodesty of Ms. Bajaj still no offence under Section 354 | PC
could be said to have been commtted by himfor the other
i ngredi ent of the of fence, nanmely, that he intended to do so
was totally |lacking. He urged that the cul pable intention of
the of fender in commtting the act is the crux of the matter
and not the consequences thereof. To buttress his contention
he invited “our attention to the foll owi ng passage fromthe
judgrment of this Court in Htendra Vishnu Thakur vs. State
of Maharashtra (1994) 4 SCC 602: (one of us, namely Anand,
J. was a party)

"Thus the true anbit and scope. of

Section 3 (1) is that no conviction

under Section 3 (1) of TADA can be

recorded unless the evidence |led by the

prosecution establishes that the offence

was commtted with the intention as

envi saged by Section 3 (1) by neans of

the weapons etc. as enunerated in the

section and was committed with the

notive as postul ated by t he sai d

section. Even at the cost of repetition

we may say that where'it is only the

consequence of the crimnal act of an

accused that terror, fear or panic is

caused, but the crime was not comitted

with the intention as envisaged by

Section 3 (1) to achieve the objective

as envisaged by the section, an accused

shoul d not be convicted for an offence

under Section 3 (1) of TADA. To bring

hone a charge under Section 3 (1) of the

Act, the terror or panic etc. nust be

actually intended with a view to achieve

the result as envisasged by the said

section and not be merely an incidenta

fall out or a consequence of the
crimnal activity. Every crine, being a
revolt against the society, involves

sone violent activity which results in

some degree of panic or creates sone

fear or terror in the people or a

section thereof, but unless the panic,

fear or terror was intended and was

sought to achi eve ei t her of t he

objectives as envisaged in Section 3

(1), the offence would not fall stricto

sensu under TADA."

It is undoubtedly correct that if intention or
know edge is one of the ingredients of any offence, it has
got to be proved like other ingredients for convicting a
person. But, it is also equally true that those ingredients
being states of mnd nay not be proved by direct evidence
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and may have to be inferred fromthe attending circunstances
of a given case. Since, however, in the instant case we are
only at the incipient stage we have to ascertain, only prinma
facie, whether M. GIlI by slapping Ms. Bajaj on her
posterior, in the background detailed by her in the FIR
intended to outrage or knewit to be likely that he woul d
thereby outrage her nodesty, which is one of the essentia
i ngredi ents of Section 354 | PC. The sequence of events which
we have detailed earlier indicates that the slapping was the
finale to the wearlier overtures of M. GII, which
consi dered together, persuade us to hold that he had the
requi site cul pable intention. Even if we had presumed he had
no such intention he nust be attributed with such know edge,
as the alleged act was conmtted by himin the presence of a
gat hering conprising the elite of the society - as the nanes
and designations of the people given in the FIR indicate.
VWiile on this point we may also nention that there is
nothingin the FIR to indicate, even renotely, that the

i ndecent act was commtted by M. GIlI, accidentally or by
m stake or it was a slip. For the reasons aforesaid, it nust
al so be said that, - apart fromthe offence under Section

354 I PC - an of fence under Section 509 | PC has been made out
on the allegations contained in the FIR as the words used
and gestures made by M. GIl were intended to insult the
nodesty of Ms. Bajaj.

That brings us to the other offences, nanely, under
Sections 352, 341, 342 | PC. W need not however take notice
of the offence under Section 352 1PC for the offence under
Section 354 |PCincludes the ingredients of the former. In
ot her words, Section 352 |IPCconstitutes a mnor offence in
relation to the other. Regarding the offence of wong
confinenent punishable under Section 342 IPC there is not

any iota of material in the FIR and so far as the of fence
under Section 341 IPC is concerned, the only allegation
relating to the sane is that M. Gll| stood in front of Ms.

Bajaj in such a nmanner that she had to nove backward. From
such act alone it <cannot be said that he ‘wongfully
restrained’ her wthin the neaning of Section 339 IPCto
nmake himliable under Section 341 | PC

Now t hat we have found that the allegations nade in the
FIR, prima facie, disclose offences under Section 354 and
509 IPC, we may advert to the applicability of Section 95
| PC thereto. The Section reads as foll ows:

"Nothing is an offence by reason that it

causes, or that it is intended to cause,

or that it is known to be likely to

cause, any harm if that harm is so

slight that no person of ordinary sense

and tenper would conplain of such harnt.

In dealing wth the above Section in Veeda Menezes vs.
Yusuf Khan (AR 1966 SC 1773) a three Judge Bench of this
Court observed that the object of framing the Section was to
exclude from the operation of the |ndian Penal Code those
cases which fromthe inperfection of |anguage nmay fall
within the letter of the law but are not within its spirit
and are considered, and for the nobst part dealt with by the
courts, as innocent. In other words, the Section is intended
to prevent penalisation of negligible wongs or of offences
of trivial <character. In interpreting the expression ‘harm
appearing in the Section this Court said that it is wde
enough to include physical injury as also injurious nenta
reaction. As regards the applicability of the Section in a
gi ven case, this Court observed as follows: -

"Whet her an act which anounts to an

offence is trivial would undoubtedly
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depend upon the nature of the injury,
the position of the parties, t he

know edge or intention with which the

of fending act is done, and other related

ci rcunst ances. There can be no absol ute

standard or degree of harm which may be

regarded as so slight that a person of

ordinary sense and tenmper would not

conplain of the harm It cannot be

judged solely by the neasure of physica

or other injury the act causes"”.

(enphasi s suppli ed)

Viewed in the light  of the above principles we are of
the opinion that Section 95 | PC has no manner of application
to the allegations nade in the F.1.R On perusal of the FIR
we have found that M. G111, the top nost official of the
State Police, indecently behaved with Ms. Bajaj, a Senior
lady IAS O ficer, in the presence of a gentry and inspite of
her raising objections continued with his such behaviour. If
we are to hold, “on the face of such allegations that, the
ignominy and trauna to which she was subjected to was so
slight that Ms. Bajaj, as a person of ordinary sense and
temper, would not conplai n about the sanme, sagacity will be
the first casualty. In that view of the matter we need not
delve into the contention of Ms. JaiSingh, - nmuch |ess
decide - that Section 95 IPC cannot have any manner of
application to an offence relating to  nopbdesty of wonan as
under no circunstances can it be trivial

In recording its third reason for quashing the FIR the
H gh Court observed as under

"In the present case there were 48 nore

persons present; 24 ladies and equa

nunber of gentlenmen. 1t sounds both

unnatural and unconscionable  that the

petitioner (M. GI1l) would attenpt or

dare to outrage the nodesty of the

author of the First |Information Report

in their very presence inside the

resi denti al house of Fi nanci a

Conmi ssi oner (Hore)."

W are constrained to say that —in naking the above
observations the H gh Court has flagrantly disregarded -
unwittingly we presune - the settled principle of |aw that
at the stage of quashing an FIR or conplaint the Hi gh Court
is not justified in enbarking upon an enquiry  as to the
probability, reliability or genuineness of the allegations
made therein. O course as has been pointed out in Bhajan
Lal’s case (supra) an F.1.R or a conplaint my be quashed
if the allegations nade therein are so absurd and inherently
i nprobabl e that no prudent person can ever reach a just
conclusion that there is sufficient ground for proceeding
agai nst the accused but the High Court has not recorded such
a finding, obviously because on the allegations in the FIR
it was not possible to do so. For the reasons aforesaid we
nmust hold that the H gh Court has commtted a gross error of
law in quashing the FIR and the conplaint. Accordingly, we
set aside the inmpugned judgrment and dismiss the petition
filed by M. GII in the Hgh Court wunder Section 482
Cr.P.C

The consequential direction that is to ordinarily
follow from the above order is nandates to the police to
investigate into the FIR and to the | earned Magi strate, who
was in seining of the conplaint case, to proceed with it in
accordance with Section 210 C. P.C but then we find from
the records placed before us by M. Sanghi, the |[earned
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counsel appearing for the Chandigarh Adnministration, that
before the Hi gh Court was noved by M. GII through his
petition under Section 482 Cr.P.C. and the interim order
staying investigation of the case registered onthe F.I.R
was passed thereon, the police had conpl et ed t he
investigation and sent the papers relating thereto to the
Legal Renmenberancer-cum Director of Prosecution (‘LR for
short) for his opinion. After his opinion was received the
investigating officer prepared the ‘police (final) report’
on Novenber 22, 1988 and forwarded it, through the Senior
Superi ntendent of Police, Chandigarh Adm nistration (S.S.P)
on Novenber 28, 1988 to the ‘Il aka’ Magistrate stating that
the evidence on record dild not substantiate the accusations
of the complainant (Ms. Bajaj). The |earned Magistrate, in
his turn, accepted the report on Decenber 9, 1989 and
ordered that the case be filed with accused as ‘untraced’
In the context of ~ the fact that the H gh Court had, in the
nmeanti me quashed the F.1.R the above order was wholly
unnecessary and redundant but, now that we have revived the
F.I.R and the conplaint it also revives. That necessarily
nmeans, that if we allow the above order to stand one course
left open to us is, in viewof our earlier findings, to
direct the Magistrate to proceed with the conplaint in
accordance with the provisions of Section 210 (3) Cr.P.C.
but having regard/'to the police report and the manner in
which it was dealt with and ultinmately accepted, we consider
it necessary to set aside the order treating the police case
as "untraced".

Fromthe records we find that while forwarding the
police papers to the *“llaka Magistrate on Novenber 28,
1988, the S.S.P. recommended that the case might be filed
‘as untraced’ as requested by the local police inthe fina
report. The papers however, do not appear to have been dealt
with till July 17, 1989 when the Chief Judicial Mgistrate
entertained an application filed by Ms. Bajaj in connection
therewith wherein she stated that in Crimnal M scell aneous
Petition No. 9041-Mof 1988 (registered on the /petition
filed by M. GII under Section 482 Cr.P.C.) the 'State had
filed an affidavit averring that the police had subnmitted
its report under Section 173 Cr.P.C.. _and prayed for a
direction upon the prosecution to intimate the date of the
filing of the report and give her an opportunity to inspect
the same. Interestingly and surprisingly enough, the Chief
Judicial Magistrate was none other than the L.R-~ who had
earlier given the opinion that the accusations of the
conplainant (Ms. Bajaj) were not substantiated from the
evi dence col |l ected during investigation. Indeed, it is under
the influence of the above opinion that the police report
was submitted as would be evident fromthe report itself
wherein the Investigating Oficer has stated "all the
statements of wtnesses were sent to the L.R who, vide
letter No. LD 88/7163 dated 21.11.88, found that evidence on
record do not substantiate the accusations of t he
conplainant” (as translated into english). It is difficult
to believe that the |I|earned Chief Judicial Magistrate was
not aware of the fact that he had hinself opined that no
case for going to the trial was made out against M. G|
and therefore, it was expected that in the interest of
justice and fair play he would have declined to deal with
the case in his capacity as the Chief Judicial Magistrate.
Instead of so doing, he passed an order on that application
on July 19, 1989 directing issuance of notice. This was
followed by another order dated July 22, 1989 whereby he
directed that the application be listed on August 8, 1989
awaiting report. On the date so fixed he passed his next
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order which indicates that the report was received on that
day and placed on record. It is not understood, which report
the learned Magistrate was referring to for if it is to be
read in the context of the prayer nade by Ms. Bajaj in her
application dated July 17, 1989 it would necessarily nean
the ‘police report’ but as already noticed, the affidavit
filed by the State in the High Court and the prayer of the
Seni or Superintendent of the Police dated Novenber 28, 1988
clearly indicate that it had been sent to the Court much
earlier. It can, therefore, be legitimately inferred that
the formal order regarding the receipt of the police report
was belatedly rmade on August 8, 1989. Be that as it may, it
appears that even thereafter the sane | earned Chief Judicia
Magi strate continued to deal with the matter till Septenber
16, 1989 when he made the follow ng order

"The matter concerning State vs. K P.S.

Gl was being dealt wth by ne when

was Legal Renenbr ancer, Chandi gar h

Adm ni stration, Chandi garh. Accordingly,

t he ‘papers produced by the prosecution

al ongwi th— all ot her relevant papers

pending in this court are entrusted to

the Court of “Sh. A K Suri, JMC

Chandi garh, for further proceedings in

accordance with | aw

Sh. A 'S, Chahal, advocate, who is

appearing on | behalf of Ms. Rupan Deol

Baj aj, complainant has been directed to

appear before ‘that court on - 18.9.1989

for further proceedi ngs. Papers be sent

to that court imediately".

It passes our conprehension as to how an Oficer (L.R)
who had given the opinion to subnmit a police report in
favour of M. GII could entertain-the request of the police
for accepting the same while acting in his judicia
capacity. Mdre surprising and disquieting is the fact that
he continued to deal wth the matter till he realised that
it would not be appropriate on his part to go any further
We need not, however, dilate on this aspect of the matter
any further for in any case the order of the transferee
Magi strate on the police report cannot be sustained inasnuch
as he has not given any reason whatsoever for its acceptance
though, it appears, the parties were heard on that question
for days together, obviously to comply with the law laid
down by this Court in Bhagwant Singh vs.- Conm ssioner of
Police AIR 1985 SC 1285.

I n Abhi nandan Jha vs. Dinesh Mshra (AR 1968 SC 117)
the question arose whether a Magistrate to whom a report
under Section 173 (1) Cr. P.C. had been submtted to the
effect that no case had been nade out against the accused,
could direct the police to file a charge-sheet- on his
di sagreeing with that report. In answering the question this
Court first observed that the use of the words ‘nmay take
cogni zance of any offence’ in sub-section (1) of Section 190
Cr.P.C. inports the exercise of ‘judicial discretion -and
the Magistrate who receives the report under Section 173
Cr.P.C. will have to consider the said report and judicially
take a decision whether or not to take cognizance of the
of fence. The Court then held, in answering the question
posed before it, that the Magistrate had no jurisdiction to
direct the police to submt a charge-sheet but it was open
to the Magistrate to agree or disagree with the police
report. If he agreed with the report that there was no case
made out for issuing process to the accused he might accept
the report and close the proceedings. |If he cane to the
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conclusion that further investigation was necessary he m ght
nake an order to that effect wunder Section 156(3). It was
further held that if wultimately the Mgistrate was of the
opinion that the facts set out in the police report
constituted an offence he could take cognizance thereof,
notw t hst andi ng contrary opinion of the police expressed in
the report.

Since at the tine of taking cognizance the Court has to
exercise its judicial discretion it necessarily follows that
if in a given case - as the present one - the conpl ai nant,
as the person aggrieved raises objections to the acceptance
of a police report which recommends di scharge of the accused
and seeks to satisfy the Court that a case for taking
cogni zance was nmade out, but the Court overrules such
objections, it is just and desirable that the reasons
therefor be recorded. Necessity to give reasons which
di scl ose proper appreciation of the issues before the Court
needs no emphasis. Reasons introduce clarity and mnimse
changes of arbitrariness. That necessarily neans that
recordi ng of reasons will not be necessary when the Court
accepts such police report wthout any denmur from the
conpl ainant. As the order of the |earned Magistrate in the
i nstant case does not contain any reason whatsoever, even
though it was passed after hearing the objections of the
conplainant it has got to be set aside and we do hereby set
it aside. Consequent thereupon, two course are |left open to
us; to direct the Ilearned Magistrate to hear the parties
afresh on the question of acceptance of the police report
and pass a reasoned order or to decide for ourselves whet her
it is afit case for taking cognizance under Section 190 (1)
(b) Cr.P.C. Keeping in-viewthe fact that the case is
pending for the last seven years only on the ‘threshold
guestion we do not wsh to take the fornmer course as that
woul d only delay the matter further. Instead thereof we have
carefully | ooked into t he pol i ce report and its
acconpani nents keeping in view the follow ng observations of
this Court in HS. Bains vs. State AIR 1980 SC 1883, with
whi ch we respectful ly agree:

"The Magistrate is not bound by the

conclusions arrived at by the police

even as he is not bound by the

concl usi ons arrived at by the

conplainant in a conplaint. | f a

conpl ai nant states the relevant facts in

his conpl ai nt and alleges that the

accused is qguilty of an offence under

Section 307 I ndi an Penal Code the

Magi strate is not bound by the

conclusion of the conplainant. He my

think that the facts disclose an offence

under S. 324, I.P.C. only and he may

take cognizance of an offence under

Section 324 instead of Section 307.

Simlarly if a police report nmentions

that half a dozen persons exam ned by

themclaim to be eye wtnesses to a

murder but that for various reasons the

wi tnesses could not be believed, the

Magi strate is not bound to accept the

opinion of the police regarding the

credibility of the wtnesses. He my

prefer to ignore the conclusions of the

police regarding the credibility of the

wi t nesses and take cognizance of the

of fence. If he does so, it would be on
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the basis of the statements of the

witnesses as revealed by the police

report."

(enphasi s suppli ed)

Qur such exerci se persuades us to hold that the opinion
of the Investigating Oficer that the allegations contained
inthe F.I.R were not substantiated by the statenents of
wi tnesses recorded during investigation is not a proper one
for we find that there are sufficient materials for taking
cogni zance of the offences under Sections 354 and 509 |.P.C
We, however, refrain from detailing or discussing those
statenments and the nature and extent of their corroboration
of the F.I1.R lest they create any unconscious inpression
upon the trial Court, which has to ultimtely decide upon
their truthfulness, falsity or reliability, after those
statenments are translatedinto evidence during trial. For
the self same reasons we do not wish to refer to the
argument s canvassed by M. Sanghi, in support of the opinion
expressed in the police (final) report and our reasons in
di sagreenment thereto.

On the concl usions as above we direct the | earned Chief
Judi ci al Magistrate, Chandigarh to take cogni zance upon the
police report in respect of the offences under Sections 354
and 509 IPC and try the case hinself in accordance with | aw.
We nake it abundantly clear that the |earned Magistrate
shal | not in any way be influenced by any of the
observations nmade by us relating to the facts of the case as
our task was confined to the question whether a ‘prim facie
case’ to go to the trial was made out or not whereas the
| earned Magistrate wll have to dispose of the case solely
on the basis of the evidence to be adduced during the trial
Since both the offences under Sections 354 and 509 | PC are
tribal in accordance wth Chapter XX of the Crimna
Procedure Code we direct the |earned Magistrate to dispose
of the case, as expeditiously as possible, preferably within
a period of six months from the date of conmunication of
this order. In view of our  above directions /'and the
provisions of Section 210 (2) C.P.C. the conplaint case
instituted by M. Bajaj for the self sane offences |loses its
i ndependent exi stence thereby rendering the other  appea
whi ch arose out of that case, redundant, though we are of
the opinion, prima facie, that the claimof privilege, on
the basis of the affidavit of the Chief Secretary, was not
sust ai nabl e.

In the result the appeal No. 1183/95 arising out of SLP
(Crl.) No.2358 of 1989 filed by M. and Ms. Bajaj is
all owed and the other appeal No.1184/95 arising out of SLP
(Crl.) No.1361 of 1989 is dism ssed as infructuous.

Before we part with this judgnent we wi sh to nention
that in the course of his argunents, M. Sanghi, suggested
that the matter may be given a quietus if M. GIll was to
express regret for his alleged misbehaviour. That 'is a
matter for the parties to consider for the offences in
guestion are conpoundable with the perm ssion of the Court.




