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This is yet another unfortunate matrinonial dispute
whi ch has shattered the twenty two year old matrinonia
bond between the parties. The appellant and the
respondent are senior-officials of the Indian
Admi ni strative Service, for short 'IAS . The appellant and
the respondent were nmarried on 13.12.1984 at Calcutta
under the Special Mrriage Act, 1954. The respondent
was a divorcee and had a fermale child fromher first
marriage. The custody of the said child was given to her
by the District Court of Patna where the respondent had
obt ai ned a decree of divorce against her first husband,
Debashi sh Gupta, who was also-an |I.A S. officer

The appel |l ant and the respondent knew each ot her
since 1983. The respondent, when she was serving as
the Deputy Secretary in the Departnent of Finance,
CGovernment of West Bengal, used to neet the appell ant
bet ween Novenber 1983 and June 1984. They cultivated
close friendship which [ater devel oped into courtship

The respondent’s first husband, Debashish Gupta
filed a bel ated appeal against the decree of divorce
obt ai ned by her fromthe District Court of Patna.

Therefore, during the pendency of the appeal, she literally
persuaded the appellant to agree to the marriage

i medi ately so that the appeal of Debashi sh - Gupta may
becorme i nfructuous. The marriage between the parties

was sol emmi zed on 13.12.1984. According to the

appel l ant, soon after the marriage, the respondent asked
the appellant not to interfere with her career. " She had

al so unilaterally declared her decision not to give birth to
a child for two years and the appell ant shoul d not “be

i nqui sitive about her child and he should try to keep

hi nsel f al oof fromher as far as possible. According to
the appellant, there was inposition of rationing in
emotions in the arena of |ove, affection, future planning
and nornmal human rel ations though he tried hard to
reconcile hinself to the situation created by the
respondent .

The appel | ant asserted that the apathy of the
respondent and her inhuman conduct towards him
becanme apparent in no time. |In February 1985, the
appel l ant suffered prolonged illness. The respondent’s
brother was working in Bareilly. Her parents along with
her daughter went there for sojourn. The appellant could
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not go because of high tenperature and indifferent

health. She left himand went to Bareilly even when

there was no one to |look after himduring his illness. On
her return, the respondent remained in Calcutta for

about four days, but she did not care to neet the
appel | ant or enquire about his health. According to the
appel l ant, he made all efforts to nake adjustnments and

to build a normal famly life. He even used to go to

Chi nsurah every weekend where the respondent was

posted but she showed no interest and was overtly
indifferent to him The appellant usually returned from
Chinsurah totally dejected. According to the appell ant,
he felt Iike a stranger in his owm famly. The respondent
unilaterally declared that she woul d not have any child
and it was her firmdecision. The appellant felt that his
marriage with the respondent was nerely an eye-wash
because i medi ately after the marriage, serious

matri noni al probl ens devel oped between them which

kept grow ng.

The respondent was transferred to Calcutta in May
1985. Their residential flat at the Mnto Park Housing
Estate stood allottedto the appellant. The respondent
used to cone to their flat intermttently. One Prabir
Mal i k, a donestic servant-cumcook also used to live in
the said flat. He used to cook food and carry out
househol d work for the appellant. According-to the
appel | ant, the respondent used to say that her daughter
was bei ng negl ected and that she mi-ght even be harned.
The indication was towards Prabir Mlik. The appell ant
and the respondent virtually began to live separately from
Sept enber, 1985.

The appel l ant was transferred to Mirshidabad in
May 1986 but the respondent continued to stay in
Cal cutta. The appellant stayed in Mirshidabad up to
April 1988 and thereafter he went (on deputation on an
assi gnment of the Governnment of India but there he
devel oped sone health probl em and, therefore, he sought
a transfer to Calcutta and came back there in Septenber
1988. On transfer of the appellant to Mirshidabad, the
flat in which they were staying in Mnto Park was all otted
to the respondent as per the standard convention. The
appel l ant and the respondent again began |iving together
in Calcutta from Septenber 1988. The appellant again
tried to establish his home with the respondent after
forgetting the entire past.

According to the appellant, the respondent never
treated the house to be her fanmily hone. The respondent
and her nother taught respondent’s daughter that the
appel l ant was not her father. The child, because of
instigation of the respondent and her nother, gradually
began to avoid the appellant. The respondent in no
uncertain terns used to tell the appellant that he was
not her father and that he should not talk to the child or
| ove her. The appellant obviously used to feel very
of f ended.

The appell ant al so | earnt that the respondent used
to tell her nother that she was contenplating divorce to
the appellant. The respondent’s daughter had al so
di scl osed to the appellant that her nother had decided to
di vorce him According to the appellant, though they
lived under the sane roof for some time but the
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respondent virtually began to live separately from April
1989 at her parent’s house. In April 1990 the appellant’s
servant Prabir Malik had left for Burdwan on getting a
job. The respondent used to cone from her parents

house to drop her daughter to her school La Martinere.
She used to conme to the flat at Mnto Park fromthe
school to cook food only for herself and | eave for the

of fice. The appellant began to take his neals outside as
he had no other alternative.

According to the appellant, the said Prabir Mlik
cane to the flat on 24th August, 1990 and stayed there at
the night. The next two days were holidays. The
respondent and her father also came there on 27th
August, 1990. On seeing Prabir, the respondent |ost her
mental equanimity. She took strong exception to Prabir’s
presence in her flat and started shouting that the
appel | ant “had no sel f-respect and as such was staying in
her flat without any right. According to the appellant, he
was literally asked to get out of that flat. The
respondent’s father was also there and it appeared that
the act was pre-conceived. The appellant felt extrenely
insulted and humiliated and i mredi ately thereafter he
left the flat and approached his friend to find a tenporary
shelter and stayed/'with himtill he got a governnent fl at
allotted in his name on 13.9.1990.

Admittedly, the appellant and the respondent have
been living separately since 27th August, 1990. ' The
appel l ant further stated that the respondent refused
cohabi tation and al so stopped sharing bed with him
wi thout any justification. Her unilateral decision not to
have any child al so caused nental cruelty on the
appel l ant. The appellant was not permitted to even show
his normal affection to the daughter of the respondent
al though he was a loving father to the child. The
appel | ant al so asserted that the respondent desired
sadi stic pleasure at the disconfiture and plight of the
appel | ant which eventually affected his health and
nmental peace. In these circunstances, the appell ant  has
prayed that it would not be possible to continue the
marriage with the respondent and he eventually filed a
suit for the grant of divorce.

In the suit for divorce filed by the appellant-in
Al'i pur, Calcutta, the respondent filed her witten
statenment and denied the averments. According tothe
versi on of the respondent, Prabir Milik, the donestic
servant did not |look after the welfare and wel | -bei ng of
the child. The respondent was apprehensive that Prabir
Mal i k may not devel op any affection towards the
respondent’ s daughter.

According to the version of the respondent, the
appel | ant used to work under the instructions and
gui dance of his relations, who were not very happy with
the respondent and they were interfering with their
famly affairs. The respondent stated that the appell ant
has filed the suit for divorce at the behest of his brothers
and sisters. The respondent has not denied this fact that
from27th August, 1990 they have been continuously
living separately and thereafter there has been no
i nteraction what soever between them

The appel l ant, in support of his case, has exani ned
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hi meel f as witness no.1. He has al so exam ned
Debabrata Ghosh as witness no.2, N. K Raghupatty as
witness no.3, Prabir Malik as witness no.4 and

Si khabi | as Barman as witness no. 5.

Debabrata Ghosh, witness no.2 is the younger
brother of the appellant. He has stated that he did not
attend the marriage cerenony of the appellant and the
respondent. He seldomvisited his brother and sister-in-
law at their Mnto Park flat and he did not take any
financial assistance fromhis brother to maintain his
famly. He nentioned that he noticed sonme rift between
t he appel l ant and the respondent.

The appel l ant al'so exam ned N. K. Raghupatty,
Wi t ness no. 3, who was working as the General Secretary
at that tinme. He stated that he knew both the appell ant
and the respondent because both of themwere his
col |l eagues. He was occupying a suite in the Crcuit
House at ‘Calcutta. He stated that two weeks before the
Puj a vacation-in 1990, the appellant wanted pernission
to stay with himbecause he had sone altercation with
the respondent. According to this wtness, the appellant
was his close friend, therefore, he permtted himto stay
with him He further stated that the appellant after a few
days noved to the official flat allotted to him

Prabir Mlik was exam ned as witness no.4. He
narrated that he had known the appellant for the |ast
8/9 years. He was working as his servant-cum cook
He al so stated that since April 1990 he was serving at the
Bur dwan Col | ectorate. He stated that after getting the
job at Burdwan Col | ectorate, he used to visit the Mnto
Park flat of the appellant on 2nd and 4th Sat urdays. He
stated that the rel ationship between the appell ant and
the respondent was not cordial. Healso stated that the
appel l ant told himthat the respondent cooks only for
hersel f but does not cook for the appellant and he used
to eat out and sonetines cooked food for hinself. He
stated that the brothers and sisters of the appellant did
not visit Mnto Park flat. He also stated that the
daughter of the respondent at times used to say that the
appel | ant was not her father and that she had no bl ood
relationship with him He stated that on 4th Saturday, in
the nmonth of August, 1990, he cane to the flat of the
appel lant. On seeing himthe respondent got furious and
asked him for what purpose he had cone to the flat?
She further stated that the appellant had no residence,
therefore, she had allowed himto stay in her flat. She
also said that it was her flat and she was paying rent for
it. According to the witness, she further stated that even
the people living on streets and street beggars have sone
prestige, but these people had no prestige at all. At that
time, the father of the respondent was al so present.
According to Prabir Malik, imediately after the incident,
the appellant left the flat.

The appel | ant al so exam ned Si khabil as Barnan as
wi tness no.5, who was also an |AS OFficer. He stated
that he had known the appellant and his w fe and that
they did not have cordial relations. He further stated
that the appellant told himthat the respondent cooks for
hersel f and | eaves for office and that she does not cook
for the appellant and he had to take neals outside and
soneti nes cooked food for hinself. He also stated that
the respondent had driven the appellant out of the said
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flat.

The respondent has exani ned herself. According to
her statement, she indicated that she and the appel |l ant
were staying together as normal husband and wife. She
denied that she ill-treated Prabir Malik. She further
stated that the brothers and sisters of the appellant used
to stay at Mnto Park flat whenever they used to visit
Cal cutta. She stated that they were interfering in the
private affairs, which was the cause of annoyance of the
respondent . She deni ed the incident which took place
after 24.8. 1990. However, she stated that the appellant
had I eft the apartnent on 27.8.1990. |In the cross-
exam nation, she stated that the appellant appeared to
be a fine gentleman. She adnmitted that the relations
bet ween t he appel l ant-and the respondent were not so
cordial. She denied that she ever nmentioned to the
appel I ant ‘t hat she did not want \a child for two years and
refused cohabitation

The respondent al so examined R M Jamr as
Wi t ness no. 2. He stated that he had known both of
themand in the years 1989-90 he visited their residence
and he found them quite happy. He stated that in 1993
the respondent enquired about the heart problemof the
appel | ant .

The respondent al so exam ned her father A K
Dasgupta as witness no. 3. He stated that his daughter
nei ther insulted nor humliated her husband in presence
of Prabir Malik nor asked himto | eave the apartnent. He
stated that the appellant and the respondent were living
separately since 1990 and he never enquired in detai
about this matter. He stated that the appellant had a | ot
of affection for the respondent’s daughter. He stated that
he did not know about the heart trouble of the appellant.
He stated that he was al so unaware of appellant’s bye-
pass surgery.

The | earned Additional District Judge, 4th Court,
Alipur, after examning the plaint, witten statenents
and evi dence on record, framed the foll ows issues:

"1. I's the suit naintai nabl e?

2. I's the respondent guilty of cruelty as alleged?

3. Is the petitioner entitled to decree of divorce as
cl ai med?

4, To what other relief or reliefs the petitioner is
entitled?"

I ssue no. 1 regarding maintainability of the suit was
not pressed, so this issue was decided in favour of the
appel | ant.

The trial court, after analyzing the entire pleadi ngs
and evidence on record, cane to the conclusion that the
following facts led to nmental cruelty:

1. Respondent’s refusal to cohabit with the
appel | ant.
2. Respondent’ s unil ateral decision not to

have children after the marri age.
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3. Respondent’s act of humiliating the
appel l ant and virtually turning himout of the
M nto Park apartment. The appellant in fact
had taken shelter with his friend and he
stayed there till official accommpdati on was
allotted to him

4, Respondent’s going to the flat and
cooking only for herself and the appellant was
forced to either eat out or cook his own rneals.

5. The respondent did not take care of the
appel l ant during his prolonged illness in 1985
and never enquired about his health even

when he underwent the bye-pass surgery in

1993.

6. The respondent al so huniliated and had
driven out the | oyal servant-cum cook of the
appel | ant, Prabir MaliKk.

The | earned Additional District Judge cane to the
finding that the appell ant has succeeded in proving the
case of nental cruelty against the respondent, therefore,
the decree was granted by the order dated 19.12.1996
and the marriage between the parties was di ssol ved.

The respondent, aggrieved by the said judgnent of
the |l earned Additional District Judge, filed an appea
before the H gh Court. The Divi sion Bench of the High
Court vide judgnent dated 20.5.2003 reversed the
j udgrment of the Additional District Judge on the ground
that the appellant has not been able to prove the
al l egation of mental cruelty. The findings of the Hi gh
Court, in brief, are recapitulated as under
l. The High Court arrived at ‘the finding that it was
certainly within the right of the respondent-wife
havi ng such a high status in |life to decide when - she
woul d like to have a child after nmarriage.

. The Hi gh Court also held that the appellant has
failed to disclose in the pleadi ngs when the

respondent took the final decision of not having a
child.

[l The High Court held that the appellant also failed to

gi ve the approxi mate date when the respondent
conveyed this decision to the appellant.

I V. The High Court held that the appellant started
living with the respondent, therefore, that amounted
to condonation of the acts of cruelty.

V. The High Court dishbelieved the appellant on the
i ssue of respondent’s refusing to cohabit with him
because he failed to give the date, nonth or the year
when the respondent conveyed this decision to him

VI . The High Court held that the appellant’s and the
respondent’s sleeping in separate roons did not
lead to the conclusion that they did not cohabit.

VI, The Hi gh Court also observed that it was quite
proper for the respondent with such high status
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and havi ng one daughter by her previous husband,
not to sleep in the same bed with the appellant.

VI, The Hi gh Court observed that refusal to cook in
such a context when the parties bel onged to high

strata of society and the wife also has to go to office
cannot anount to nental cruelty.

I X. The High Court’s findings that during illness of the
husband, wife’'s not nmeeting the husband to know
about his health did not amount to nmental cruelty.

The Hi gh Court was unnecessarily obsessed by the
fact that the respondent was also an IAS Officer. Even if
the appellant had married an | AS Oficer that does not
nmean that the normal human enoti ons and feelings
woul d be entirely different.

The finding of the Division Bench of the H gh Court
that, considering the position and status of the
respondent, it-was within the right of the respondent to
deci de when she would have the child after the nmarriage.
Such a vital decision cannot be taken unilaterally after
marriage by the respondent and if taken unilaterally, it
may anount to nental cruelty to the appellant.

The finding of the H gh Court - that the appellant
started living with the respondent anmpounted to
condonati on of the act of cruelty i's unsustainable in | aw

The finding of the High Court that the respondent’s
refusal to cook food for the appellant could not anount to
nmental cruelty as she had to go to office, is not
sust ai nabl e. The Hi gh Court did not appreciate the
evi dence and findings of the learned Additional District
Judge in the correct perspective. The question was not of
cooking food, but wife's cooking food only for herself and
not for the husband would be a clear instance of causing
annoyance which nmay | ead to nental cruelty.

The Hi gh Court has seriously erred in not
appreci ating the evidence on record in a proper
per specti ve. The respondent’s refusal to cohabit has
been proved beyond doubt. The Hi gh Court’s finding that
the husband and wi fe m ght be sleeping in separate
rooms did not lead to a conclusion that they did not
cohabit and to justify this by saying that the respondent
was hi ghly educated and hol ding a hi gh post was entirely
unsust ai nabl e. Once the respondent accepted to becone
the wife of the appellant, she had to respect the narita
bond and di scharge obligations of marital life.

The finding of the High Court that if the ail ment of
the husband was not very serious and he was not even
confined to bed for his illness and even assumng the wife
under such circunstances did not nmeet the husband,
such behavi our can hardly anpbunt to cruelty, cannot be
sustained. During illness, particularly in a nucl ear
fam ly, the husband normally | ooks after and supports
his wife and simlarly, he would expect the sane from
her. The respondent’s total indifference and negl ect of
the appellant during his illness would certainly lead to
great annoyance leading to nental cruelty.

It may be pertinent to mention that in 1993, the
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appel | ant had a heart problem|eading to bye-pass
surgery, even at that juncture, the respondent did not
bot her to enquire about his health even on tel ephone and
when she was confronted in the cross-exanination, she
falsely stated that she did not know about it.

M. A K Dasgupta, father of the respondent and
father-in-law of the appellant, was exam ned by the
respondent. In the cross-exam nation, he stated that his
daughter and son-in-law were |living separately and he
never enquired about this. He further said that the
appel l ant left the apartnent, but he never enquired from
anybody about the cause of |eaving the apartnent. He
al so stated that he did not know about the heart trouble
and bye-pass surgery of “the appellant. In the inpugned
judgrment, the Hi gh Court has erroneously placed
reliance on the evidence subm tted by the respondent
and di scarded the evidence of the appellant. The
evi dence of this witness is wholly unbelievable and
cannot stand the scrutiny of 1aw

The High Court did not take into consideration the
evi dence of Prabir Malik primarily because of his |ow
status in life. The H gh Court, in the inpugned
j udgrment, erroneously observed that the appellant did
not hesitate to take help fromhis servant in the
mat ri noni al di spute though he was highl y educated and
pl aced in high position. The credibility of the w tness
does not depend upon his financial standing or socia
status only. A witness which is natural and- truthfu
shoul d be accepted irrespective of his/her financial
standing or social status. |In the inpugned judgnent,
testinony of witness no.4 (Prabir Mlik) is extrenely
i mportant being a natural witness to the incident. He
graphi cally described the incident of 27.8.1990. He also
stated that in his presence in the apartnent at Mnto
Park, the respondent stated that the appellant had no
pl ace of residence, therefore, she allowed himto stay in
her flat, but she did not |ike any other man of the
appel l ant staying in the flat. According to this wtness,
she said that the flat was hers and she was payi ng rent
for it. According to this wtness, the respondent further
sai d that even people living on streets and street beggars
have sone prestige, but these people have no prestige at
all. This witness also stated that i mediately thereafter
the appellant had left the flat and admttedly since
27.8.1990, both the appellant and the respondent are
living separately. This was a serious incident and the
trial court was justified in placing reliance on this
evidence and to conme to a definite conclusion that this
i nstance coupled with many other instances led to grave
mental cruelty to the appellant. The trial Court rightly
decreed the suit of the appellant. The Hi gh Court was

not justified in reversing the judgnment of the trial Court.

The High Court also failed to take into consideration

the nost inportant aspect of the case that admittedly the
appel l ant and the respondent have been living separately
for more than sixteen and half years (since 27.8.1990).
The entire substratum of the marri age has al ready

di sappeared. During this |long period, the parties did not
spend a single mnute together. The appellant had

under gone bye-pass surgery even then the respondent

did not bother to enquire about his health even on

tel ephone. Now the parties have no feelings and
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enpti ons towards each ot her

The respondent appeared in person. Even before
this Court, we had indicated to the parties that
i rrespective of whatever has happened, even now, if they
want to reconcile their differences then the case be
deferred and they should talk to each other. The
appel | ant was not even prepared to speak with the

respondent despite request fromthe Court. In this view
of the matter, the parties cannot be conpelled to live
t oget her.

The | earned Additional District Judge decreed the
appellant’s suit on the ground of nmental cruelty. W
deem it appropriate to analyze whether the H gh Court
was justified in reversing the judgnent of the |earned
Additional District Judge in view of the |law declared by a
cat ena of cases.” W deemit appropriate to deal with the
deci ded cases.

Before we critically exam ne both the judgments in
the light of settled law, it has becone inperative to
under st and and conprehend the concept of cruelty.

The Shorter Oxford Dictionary defines 'cruelty’ as
"the quality of being cruel; disposition of inflicting
suffering; delight in or indifference to another’s pain
nmer ci |l essness; hard- heartedness’.

The term "nental cruelty® has been defined in the
Bl ack’ s Law Di ctionary [8th Edition, 2004] as under
"Mental Cruelty - As a ground for divorce, one
spouse’s course of conduct (not involving
actual violence) that creates such angui sh-that
it endangers the life, physical health, or nental
health of the other spouse.”

The concept of cruelty has been summari zed i'n
Hal sbury’s Laws of England [Vol. 13, 4th Edition Para
1269] as under:
"The general rule in all cases of cruelty is
that the entire matrinonial relationship nust
be considered, and that rule is of special value
when the cruelty consists not of violent acts
but of injurious reproaches, conplaints,
accusations or taunts. In cases where no
violence is averred, it is undesirable to
consi der judicial pronouncenents with a view
to creating certain categories of acts or
conduct as having or |acking the nature or
qual ity which renders them capable or
i ncapable in all circunstances of amounting to
cruelty; for it is the effect of the conduct rather
than its nature which is of paranpunt
i mportance in assessing a conplaint of cruelty.
Whet her one spouse has been guilty of cruelty
to the other is essentially a question of fact
and previously decided cases have little, if any,
val ue. The court should bear in nmind the
physi cal and nental condition of the parties as
well as their social status, and shoul d consider
the inpact of the personality and conduct of
one spouse on the mnd of the other, weighing
all incidents and quarrels between the spouses
fromthat point of view, further, the conduct
al | eged nmust be examined in the light of the
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conpl ainant’s capacity for endurance and the
extent to which that capacity is known to the
ot her spouse. Ml evolent intention is not
essential to cruelty but it is an inportant

el ement where it exits."

In 24 American Jurisprudence 2d, the term"nenta
cruel ty" has been defined as under
"Mental Cruelty as a course of unprovoked
conduct toward one’s spouse which causes
enbarrassnent, humliation, and anguish so
as to render the spouse’s |ife mserable and
unendurable. The plaintiff nust show a
course of conduct on the part of the defendant
whi ch so endangers the physical or mental
health of the plaintiff as to render continued
cohabi tation unsafe or inproper, although the
plaintiff need not establish actual instances of
physi cal ‘abuse."

In the instant case, our nain endeavour would be to
defi ne broad paraneters of the concept of ’'nenta
cruelty’. Thereafter, we would strive to determ ne
whet her the instances of nental cruelty enunerated in
this case by the appellant woul d cumul atively be
adequate to grant a decree of divorce on the ground of
mental cruelty according to the settled |l egal position as
crystallized by a nunmber of cases of this Court and other
Courts.

This Court has had an occasi on to exam ne in det ai
the position of nental cruelty in NG Dastane v. S.
Dastane reported in (1975) 2 SCC 326 at page 337, para
30 observed as under :-

"The enquiry therefore has to be whet her
the conduct charges as cruelty is(of such a
character as to cause in the mnd of the
petitioner a reasonabl e apprehension that it
will be harnful or injurious for himto live with
the respondent\005."

In the case of Sirajmohnmedkhan
Janmohamadkhan v. Hai zunni sa Yasi nkhan & Anr.
reported in (1981) 4 SCC 250, this Court stated that the
concept of legal cruelty changes according to the changes
and advancenent of social concept and standards of
living. Wth the advancenent of our social conceptions,
this feature has obtained | egislative recognition, that a
second marriage is a sufficient ground for separate
resi dence and nai ntenance. Mreover, to establish | ega
cruelty, it is not necessary that physical violence should
be used. Continuous ill-treatnent, cessation of marital
i ntercourse, studied neglect, indifference on the part of
the husband, and an assertion on the part of the
husband that the wife is unchaste are all factors which
lead to nental or legal cruelty.

In the case of Shobha Rani v. Madhukar Redd
reported in (1988) 1 SCC 105, this Court had an occasion
to exam ne the concept of cruelty. The word ’cruelty’ has
not been defined in the H ndu Marriage Act. It has been
used in Section 13(1)(i)(a) of the Act in the context of
human conduct or behaviour in relation to or in respect
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of matrinonial duties or obligations. It is a course of
conduct of one which is adversely affecting the other

The cruelty may be mental or physical, intentional or
unintentional. If it is physical, it is a question of fact and
degree. If it is mental, the enquiry nust begin as to the
nature of the cruel treatnment and then as to the inpact

of such treatnment on the m nd of the spouse. Whet her it
caused reasonabl e apprehension that it would be

harnful or injurious to live with the other, ultimately, is
a matter of inference to be drawn by taking into account
the nature of the conduct and its effect on the

conpl ai ni ng spouse. There may, however, be cases

where the conduct conplained of itself is bad enough and

per se unlawful or illegal.  Then the inpact or the
i njurious effect on the other spouse need not be enquired
into or considered. In such cases, the cruelty will be

established if the conduct itself is proved or admitted.

The absence of intention should not make any difference

in the case, if by ordinary sense in hunan affairs, the act
conpl ai ned of could otherw se be regarded as cruelty.
Intention is not a necessary elenent in cruelty. The relief
to the party cannot be denied on the ground that there

has been no deliberate or wilful ill-treatment.

In Rajani v. Subranonian AIR 1990 Ker. 1 the
Court aptly observed that the concept of cruelty
depends upon the type of life the parties are accustoned
to or their economc and social conditions, their culture
and human val ues to which they attach inportance,
judged by standard of nodern civilization in‘the
background of the cultural heritage and traditions of our
soci ety.

Again, this Court had an occasion to exanine in
great detail the concept of nental cruelty. |In the case of
V. Bhagat v. D. Bhagat (Ms.) reported in (1994) 1 SCC
337, the Court observed, in para 16 at page 347, as
under :

"16. Mental cruelty in Section 13(1)(i-a)
can broadly be defined as that conduct which
inflicts upon the other party such nmental pain
and suffering as would nake it not possible for
that party to live with the other. 1In other
words, nmental cruelty must be of such a
nature that the parties cannot reasonably be
expected to live together. The situation nust
be such that the wonged party cannot
reasonably be asked to put up with such
conduct and continue to live with the other
party. It is not necessary to prove that the
nmental cruelty is such as to cause injury to the
health of the petitioner. While arriving at such
concl usion, regard rmust be had to the socia
status, educational |evel of the parties, the
soci ety they nove in, the possibility or
ot herwi se of the parties ever living together in
case they are already living apart and all other
rel evant facts and circunstances which it is
nei t her possible nor desirable to set out
exhaustively. What is cruelty in one case nay
not anobunt to cruelty in another case. It is a
matter to be determ ned in each case having
regard to the facts and circunstances of that
case. If it is a case of accusations and
al l egations, regard nust also be had to the
context in which they were made."
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This Court aptly observed in Chetan Dass v.
Kam a Devi reported in (2001) 4 SCC 250, para 14 at
pp. 258- 259, as under

“Matrinmonial matters are nmatters of
delicate human and enotional relationship. It
demands nutual trust, regard, respect, |ove
and affection with sufficient play for
reasonabl e adj ustments with the spouse. The
rel ationship has to conformto the socia
norms as well. The matrinmonial conduct has
now come to be governed by statute framed
keeping in view such norns and changed
social order. It is sought to be controlled in
the interest of the individuals as well as in
br oader perspective, for regulating matrinonial
norms for making of a well-knit; healthy and
not a di sturbed and porous society. The
institution of marriage occupi es an inportant
pl ace and role to play in the society, in general
Therefore, it would not be appropriate to apply
any subm ssion of "irretrievably broken
marri age" as a straitjacket fornula for grant of
relief of divorce. This aspect has to be
consi dered in the background of the other
facts and circunstances of the case."

In Savitri Pandey v. Prem Chandra Pandey
reported in (2002) 2 SCC 73, the Court stated as under:
"Mental cruelty is the conduct of other
spouse which causes nental suffering or fear
to the matrinonial life of the other. "Cruelty",
therefore, postulates a treatnent of the
petitioner with such cruelty as to cause a
reasonabl e apprehension in his or her mnd
that it would be harnful or injurious for the
petitioner to live with the other (party. Cruelty,
however, has to be distinguished fromthe
ordinary wear and tear of famly life. |1t cannot
be decided on the basis of the sensitivity of the
petitioner and has to be adjudged on the basis
of the course of conduct which would, in
general, be dangerous for a spouse to live with
the other."

This Court in the case of Gananath Pattnai k v.
State of Orissa reported in (2002) 2 SCC 619 observed
as under:
"The concept of cruelty and its effect
varies fromindividual to individual, also
dependi ng upon the social and econom ¢
status to which such person bel ongs.
"Cruelty" for the purposes of constituting the
of fence under the aforesaid section need not be
physical. Even nental torture or abnornal
behavi our may anount to cruelty and
harassnment in a given case."

The nental cruelty has al so been exanined by this
Court in Parveen Mehta v. Inderjit Mehta reported in
(2002) 5 SCC 706 at pp.716-17 [para 21] which reads as
under :
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"Cruelty for the purpose of Section
13(1)(i-a) is to be taken as a behavi our by one
spouse towards the other, which causes
reasonabl e apprehension in the mnd of the
latter that it is not safe for himor her to
continue the matrinonial relationship with the
ot her. Mental cruelty is a state of mnd and
feeling with one of the spouses due to the
behavi our or behavi oural pattern by the other
Unli ke the case of physical cruelty, nental
cruelty is difficult to establish by direct
evidence. It is necessarily a matter of
inference to be drawn fromthe facts and
ci rcunst ances of the case. A feeling of
angui sh, di sappoi ntrment and frustration in
one spouse caused by the conduct of the other
can only be appreciated on assessing the
attending facts and circunstances in which
the two partners of matrinonial |ife have been
living.  'The inference has to be drawn fromthe
attendi ng facts and circunstances taken
cumul atively. In case of mental cruelty it wll
not be a correct approach to take an instance
of m sbehaviour in i'sol ation and then pose the
guesti on whet her such behaviour is sufficient
by itself to cause nental cruelty. The
approach shoul d be to take the cunul ative
effect of the facts and circunstances energing
fromthe evidence on record and then draw a
fair inference whether the petitioner in the
di vorce petition has been subjected to nenta
cruelty due to conduct of the other."

In this case the Court also stated that so many years
have el apsed since the spouses parted company. In
these circunstances it can be reasonably inferred that
the marriage between the parties has broken down
irretrievably.

In A Jayachandra v. Aneel Kaur reported-in
(2005) 2 sSCC 22, the Court observed as under

"The expression "cruelty" has not been
defined in the Act. Cruelty can be physical or
nmental. Cruelty which is a ground for
di ssolution of narriage may be defined as
wi | ful and unjustifiable conduct of such
character as to cause danger to life, linmb or
health, bodily or nental, or as to give rise to a
reasonabl e apprehensi on of such a danger
The question of nmental cruelty has to be
considered in the light of the norns of marita
ties of the particular society to which the
parties belong, their social values, status,
environnent in which they live. Cruelty, as
not ed above, includes nmental cruelty, which
falls within the purview of a matrinonia
wong. Cruelty need not be physical. If from
the conduct of the spouse, sane is established
and/or an inference can be legitimtely drawn
that the treatment of the spouse is such that it
causes an apprehension in the mnd of the
ot her spouse, about his or her nental welfare
then this conduct anmpbunts to cruelty. In a
delicate human relationship |ike matrinony,
one has to see the probabilities of the case.
The concept proof beyond the shadow of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

This document is retrieved
from https://casequru.in

€2

SCASEGURU
Page—t# of

doubt, is to be applied to crimnal trials and
not to civil natters and certainly not to
matters of such delicate personal relationship
as those of husband and wife. Therefore, one
has to see what are the probabilities in a case
and | egal cruelty has to be found out, not
nerely as a matter of fact, but as the effect on
the mind of the conplai nant spouse because of
the acts or omi ssions of the other. Cruelty may
be physical or corporeal or may be nmental. In
physi cal cruelty, there can be tangible and
direct evidence, but in the case of nenta
cruelty there may not at the sanme tinme be
direct evidence. In cases where there is no
direct evidence, Courts-are required to probe
into the nmental process and nental effect of
i ncidents that are brought out in evidence. It is
in this viewthat one has to consider the
evidence i'n matrinoni al disputes.

To constitute cruelty, the conduct
conpl ai ned of shoul d be "grave and wei ghty"
so as to come to the conclusion that the
petitioner spouse cannot be reasonably
expected to live with the other spouse. 1t nust
be sonething nore serious than "ordinary
wear and tear of married life". The conduct
taking into consideration the circunstances
and background has to be exani ned to reach
the concl usi on whet her. t he conduct
conpl ai ned of anpunts to cruelty-in the
matri nmoni al [ aw. Conduct has to be
consi dered, as noted above, in the background
of several factors such as social status of
parties, their education, physical and nental
conditions, custons and traditions. It is
difficult to lay down a precise definition or to
gi ve exhaustive description of the
ci rcunmst ances, which woul d constitute
cruelty. It must be of the type as to satisfy the
consci ence of the Court that the relationship
bet ween the parties had deteriorated to such
extent due to the conduct of the other spouse
that it would be inpossible for themto live
together without nental agony, torture or
distress, to entitle the conplai ning spouse-to
secure divorce. Physical violence is not
absol utely essential to constitute cruelty and a
consi stent course of conduct inflicting
i measur abl e nental agony and torture may
wel | constitute cruelty within the nmeaning of
Section 10 of the Act. Mental cruelty may
consi st of verbal abuses and insults by using
filthy and abusive | anguage | eading to constant
di sturbance of nental peace of the other party.

The Court dealing with the petition for
di vorce on the ground of cruelty has to bear in
mnd that the problens before it are those of
human bei ngs and the psychol ogi cal changes
in a spouse’s conduct have to be borne in
m nd before disposing of the petition for
di vorce. However, insignificant or trifling, such
conduct mamy cause pain in the mnd of
anot her. But before the conduct can be called
cruelty, it nust touch a certain pitch of
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severity. It is for the Court to weigh the gravity.
It has to be seen whether the conduct was
such that no reasonabl e person would tolerate
it. It has to be considered whether the
conpl ai nant should be called upon to endure
as a part of normal human life. Every

mat ri noni al conduct, which nmay cause
annoyance to the other, may not anount to
cruelty. Mere trivial irritations, quarrels
bet ween spouses, whi ch happen in day-to-day
married life, may al so not anount to cruelty.

Cruelty in matrinmonial life nmay be of
unf ounded variety, which can be subtle or
brutal. It may be words, gestures or by nere

silence, violent or non-violent."

This Court in Vinita Saxena v. Pankaj Pandit
reported in (2006) 3 SCC 778 aptly observed as under:
"As to what constitutes the required

nmental cruelty for the purposes of the said
provision, w1 not depend upon the nunerica
count of such incidents or only on the

conti nuous course of such conduct but really

go by the intensity, gravity and stigmatic

i npact of it when neted out even once and the
del eterious effect of it on the mental attitude,
necessary for maintaining a conducive

mat ri nmoni al horne.

If the taunts, conplaints and reproaches
are of ordinary nature only, the court perhaps
need consider the further question as to
whet her their continuance or persistence over
a period of time render, what nornally woul d,
ot herwi se, not be so serious an act to be so
i njurious and painful as to make the spouse
charged with them genui nely and reasonably
concl ude that the maintenance of matrinonia
hone is not possible any |onger."

I n Shobha Rani’s case (supra) at pp.2108-09, para
5, the Court observed as under

"5. Each case may be different. W dea
with the conduct of human bei ngs who are no
generally simlar. Anmong the human beings
there is no limt to the kind of conduct which
may constitute cruelty. New type of cruelty
may crop up in any case dependi ng upon the
human behavi our, capacity or incapability to
tolerate the conduct conplained of. Such is
the wonderful (sic) realmof cruelty."

In this case, the Court cautioned the |awers and
judges not to inport their own notions of life in dealing
with matrinmonial problenms. The judges shoul d not
eval uate the case fromtheir own standards. There nay
be a generation gap between the judges and the parties.

It is always prudent if the judges keep aside their
custons and nmanners in deciding matrinmonial cases in
particul ar.

In a recent decision of this Court in the case of
Ri shi kesh Sharma v. Saroj Sharma reported in 2006
(12) Scale 282, this Court observed that the respondent
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wife was living separately fromthe year 1981 and the

marri age has broken down irretrievably with no

possibility of the parties living together again. The Court
further observed that it will not be possible for the parties
to live together and therefore there was no purpose in
conpelling both the parties to live together. Therefore
the best course was to dissolve the marriage by passing a
decree of divorce so that the parties who were litigating
since 1981 and had | ost valuable part of life could live
peacefully in remaining part of their life. The Court
further observed that her desire to live with her husband

at that stage and at that distance of tinme was not

genui ne.

This Court observed that under such
circunstances, the H gh Court was not justified in
refusing to exercise its jurisdiction in favour of the
appel I ant who sought di vorce fromthe Court.

"Mental cruelty" is a problem of human behavi our
Thi s human probl emunfortunately exists all over the
worl d. " Existence of simlar problemand its adjudication
by different courts of other countries would be of great
rel evance, therefore, we deemit appropriate to exam ne
simlar cases decided by the Courts of other jurisdictions.
We nust try to derive benefit of w sdomand |ight
recei ved fromany quarter.

ENGLI SH CASES:

Wlliam Latey, in his cel ebrated book ' The Law and
Practice in Divorce and Matrinoni al- Causes’ (15th Edition)
has stated that there.is no essential difference between
the definitions of the ecclesiastical courts and the post-
1857 matrinonial courts of legal cruelty in the marita
sense. The authorities were fully considered by the Court
of Appeal and the House of Lords in Russell v. Russel
(1897) AC 395 and the principle prevailing in the Divorce
Court (until the Divorce ReformAct, 1969 cane in force),
was as follows:

Conduct of such a character as to have
caused danger to life, linb, or health, bodily or
nental, or as to give rise to a reasonable
appr ehensi on of such danger. {see: Russell v.

Russel | (1895) P. 315 (CA)}.

In England, the Divorce Reform Act, 1969 caneinto
operation on January 1, 1971. Thereafter the distinction
bet ween the sexes is abolished, and there is only one
ground of divorce, nanely that the marriage has broken

down irretrievably. The Divorce Reform Act, 1969 was
repeal ed by the Matrinonial Causes Act, 1973, which
cane into force on January 1, 1974. The sol e ground on

which a petition for divorce nay be presented to the
court by either party to a marriage is that the marriage
has broken down irretrievably.

Lord Stowell’s proposition in Evans v. Evans (1790)
1 Hagg Con 35 was approved by the House of Lords and
may be put thus: before the court can find a husband
guilty of legal cruelty towards his wife, it is necessary to
show that he has either inflicted bodily injury upon her
or has so conducted hinself towards her as to render
future cohabitation nore or |ess dangerous to life, or
[inb, or nmental or bodily health. He was careful to avoid
any definition of cruelty, but he did add: 'The causes
nust be grave and wei ghty, and such as to show an
absol ute inpossibility that the duties of married life can
be discharged’. But the majority of their Lordships in
Russell v. Russell (1897) (supra) declined to go beyond
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the definition set out above. |In this case, Lord Herschel
observed as under:

"I't was conceded by the |earned
counsel for the appellant, and is, indeed,
beyond controversy, that it is not every act
of cruelty in the ordinary and popul ar sense
of that word which amounted to saevitia,
entitling the party aggrieved to a divorce;
that there nmight be nmany wlful and
unjustifiable acts inflicting pain and nisery
in respect of which that relief could not be
obt ai ned. "

Lord Merriman, in Waters v. Waters (1956) 1 All.
E. R 432 observed that intention to injure was not
necessary ingredi ent of cruelty.

Sherman, J. in Hadden v. Hadden, The Ti nes,
December 5, 1919, (also reported in Mddern Law Revi ew
Vol . 12,1949 at p.332) very aptly nmentioned that he had
no intention of being cruel but his intentional acts
amounted to cruelty. In this case, it was observed as
under :

"It is inpossible to give a conprehensive
definition of cruelty, but when reprehensible
conduct or departure fromthe nornma

st andards of conjugal Kindness causes injury

to health or an apprehension of it, it is cruelty
if a reasonabl e person, after taking due

account of the tenperanent and all the other
particul ar circunstances woul d consi der that

the conduct conpl ained of is such that this
spouse shoul d not be called upon to endure’it.’

Lord Sinmon in Watt (or Thonas) v. Thomas [(1947)
1 Al EER 582 at p. 585] observed-as under
"\ 005 the | eading judicial authorities in both
countries who have dealt with this subject are
careful not to speak in too precise and
absolute terms, for the circunstances which
m ght conceivably arise in an unhappy married
life are infinitely various.
Lord Stowell in Evans v. Evans 1790 (1)
Hagg Con 35 avoids giving a "direct definition".
Wiile insisting that "mere austerity of tenper,
petul ance of nanners, rudeness of |anguage,
want of civil attention and accomodati on
even occasional sallies of passion, if they do
not threaten bodily harm do not anpunt to
| egal cruelty.”

In Sinpson v. Sinpson (1951) 1 All E.R 955, the
Court observed that:

"When the | egal conception of cruelty is
descri bed as being conduct of such a character
as to cause danger to life, linb or health,
bodily or nental, or to give rise to a reasonable
appr ehensi on of such danger, it is vital to bear
inmnd that it conprises two distinct
elenents: first, the ill-treatnent conpl ai ned of,
and, secondly, the resultant danger or the
apprehensi on thereof. Thus, it is inaccurate,
and liable to lead to confusion, if the word
"cruelty" is used as descriptive only of the
conduct conpl ai ned of, apart fromits effect on
the victim
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Lord Reid, concurring, reserved opinion as to cases
of alleged cruelty in which the defender had shown
del i berate intention, though he did not doubt that there
were many cases where cruelty could be established
wi thout its being necessary to be satisfied by evidence
that the defender had such an intention. Lord Tucker
al so concurring, said:

"Every act nust be judged in relation to its
attendant circunstances, and the physical or
mental condition or susceptibilities of the

i nnocent spouse, the intention of the offending
spouse and the of fender’s know edge of the
actual or probable effect of his conduct on the
other’s health are all matters which may be

deci sive in determi ning on which side of the
line a particular act or course of conduct lies.

In Prichard v.” Pritchard (1864) 3 S&T 523, the
Court observed that repeated acts of unprovoked viol ence
by the wife were regarded as cruelty, although they ni ght
not inflict serious bodily injury on'the husband.

Wlde, J.O in Power v. Power (1865) 4 SW& Tr.
173 aptly observed that cruelty lies in the cunulative il
conduct which the hi'story of marriage discloses.

In Bravery /v. Bravery (1954) 1 W.R 1169, by
majority, the Court held as under:
"If a husband submitted hinself to an
operation for sterilization wthout a nedica
reason and without his wife' s know edge or
consent it could constitute cruelty to his wfe.
But where such an operation was perfornmed to
the wife’'s know edge, though wi thout her
consent and she continued to live with himfor
thirteen years, it was held that the operation
did not anpbunt to cruelty.’

Lord Tucker in Jam eson v. Jam eson (1952) | A
E.R 875 aptly observed that "Judges have al ways
carefully refrained fromattenpting a conprehensive
definition of cruelty for the purposes of matrinonial
suits, and experience has shown the wi sdom of this
course".

In Le Brocq v. Le Brockq [1964] 3 All E.R 464, at
p. 465, the court held as under
“I think \005. that 'cruel’ is not used in any
esoteric or 'divorce court’ sense of that word,
but that the conduct conpl ai ned of nust be
somet hi ng which an ordinary man or a jury
\005.. would describe as "cruel’ if the story were
fully told."

In Ward v. Ward [(1958) 2 AIl E.R 217, a refusal to
bear children followed by a refusal of intercourse and
frigidity, so that the husband s health suffered, was held
to be cruelty; so also the practice by the husband of
coitus interruptus against the wish of his wife though she
desired to have a child. (Also see: Wite (otherw se Berry)
v. Wiite [1948] 2 All E. R 151; Wil shamv. Wl sham
[1949] | Al E R 774; Cackett (otherw se Trice) v. Cackett,
[1950] | Al E.R 677; Knott v. Knott [1955] 2 AIl E.R 305.

Cases involving the refusal of sexual intercourse
may vary considerably and in consequence nay or may
not anpunt to cruelty, dependent on the facts and
ci rcunst ances of the parties. |In Sheldon v. Shel don
[1966] 2 AIl E R 257, Lord Denning, MR stated at p.
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259:

"The persistent refusal of sexual intercourse
may anount to cruelty, at any rate when it

ext ends over a long period and causes grave
injury to the health of the other. One nust of
course, make all owances for any excuses that

may account for it, such as ill-health, or tine
of life, or age, or even psychological infirmty.
These excuses nay so mitigate the conduct

that the other party ought to put up withit. It
after making all allowances however, the

conduct is such that the other party should

not be called upon to endure it, then it is
cruelty."”

Later, Lord Denning, at p. 261, said that the refusa
woul d usual ly needto be corroborated by the evidence of
a nedi cal ‘\man who had seen both parties and could
speak to the grave injury to health consequent thereon
In the same case, Salnon, L. J. stated at p. 263:

"For my part, I amquite satisfied that if the
husband’ s failure to have sexual intercourse
had been due to inmpotence, whether from

sone psychol ogi cal or physical cause, this
petition would be hopel'ess. No doubt the | ack
of sexual intercourse mght in such a case
equal ly have resulted in a breakdown in his
wife's health. | would however regard the
husband’ s i mpotence as a great nmisfortune

whi ch has befallen both of them?*

There can be cruelty without any physical violence, and
there is abundant authority for recognizing nental or

noral cruelty, and not infrequently the worst cases

supply evidence of both. It is for the judges to review the
married life of the parties in all its aspects. The severa
acts of alleged cruelty, physical ‘or nental, should not be
taken separately. Several acts considered separately in
isolation may be trivial and not hurtful but when

consi dered cumul atively they mght well come within the
description of cruelty. (see: Jam eson v. Jam eson, [1952]

| All E.R 875; Waters v. Waters, [1956] I Al E.R 432.
"The general rule in all questions of cruelty is that the
whol e matrinonial relations rmust be considered." (per

Lord Normand in King v. King [1952] 2 All E:R 584).

In Warr v. Warr [1975] | Al ER 85), the Court
observed that "Section 1(2)(c) of the Mtrinonial Causes
Act, 1973 provides that irretrievabl e breakdown may be
proved by satisfying the court that the respondent has
deserted the petitioner for a continuous period of “at | east
two years inmediately preceding the presentation of the
petition."

AMERI CAN CASES:

In Jemv. Jem|[(1937) 34 Haw. 312], the Suprene
Court of Hawaii aptly nentioned that cruel treatment not
amounting to physical cruelty is nental cruelty.

VWile dealing with the matter of extreme cruelty,
the Supreme Court of South Dakota in the case of
Hybertson v. Hybertson (1998) 582 N.W 2d 402 held as
under :

"Any definition of extreme cruelty in a marita
setting rmust necessarily differ according to the
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personalities of the parties involved. Wat
m ght be acceptable and even conmon place in
the rel ationship between rather stolid

i ndi viduals could well be extraordinary and
hi ghl y unacceptable in the lives of nore
sensitive or high-strung husbands and w ves.
Fam |y traditions, ethnic and religious
backgrounds, |ocal custons and standards

and other cultural differences all come into
pl ay when trying to determ ne what should fal
within the parameters of a workable marita

rel ati onship and what will not."
I n Rosenbaum v. "Rosenbaum [ (1976) 38 |11 . App. 3d.
1] the Appellate Court of Illinois held as under

"To prove a case entitling a spouse to divorce
on the ground of nental cruelty, the evidence
nust show 't hat t he conduct of the offending
spouse i s unprovoked and constitutes a course
of abusive and hum liating treatment that
actually affects the physical or nental health
of the other spouse, making the life of the
conpl ai ni ng spouse m serabl e, or endangering
his or her life, person or health."

In the case of Fleck v. Fleck79 N. D. 561, the
Supreme Court of North Dakota dealt - with the concept of
cruelty in the foll owing words:
"The deci sions defining nental cruelty enpl oy
such a variety of phraseology that it would be
next to inpossible to reproduce any generally
accepted form Very often, they do not purport
to define it as distinct fromphysical cruelty,
but combi ne both elenents in a genera
definition of ’cruelty,’ physical ‘and nental. The
general |y recogni zed el ements are;:

(1) A course of abusive and humliating
treat ment;
(2) Cal cul ated or obviously of a nature to

torture, discormpde, or render m serable the
life of the opposite spouse; and

(3) Actual ly affecting the physical or menta
heal th of such spouse.”

I n Donal dson v. Donal dson [(1917) 31 |daho 180,
170 P. 94], the Supreme Court of |daho also cane to the
concl usi on that no exact and exclusive definition of |lega
cruelty is possible. The Court referred to 9 RCL p. 335
and quoted as under:
"I't is well recognized that no exact inclusive
and exclusive definition of legal cruelty can be
gi ven, and the courts have not attenpted to do
so, but generally content thenselves with
det erm ni ng whether the facts in the particul ar
case in question constitute cruelty or not.
Especially, according to the nodern view, is
the question whet her the defendi ng spouse has
been guilty of legal cruelty a pure question of
fact to be resolved upon all the circumnstances
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of the case."”

CANADI AN CASES:

In a nunber of cases, the Canadi an Courts had
occasi ons to exam ne the concept of ’'cruelty’. In
Choui nard v. Chouinard 10 D.L.R (3d) 263], the
Suprenme Court of New Brunswi ck held as under
"Cruelty which constitutes a ground for divorce
under the Divorce Act, whether it be nmental or
physical in nature, is a question of fact.

Determ nati on of such a fact nust depend on

the evidence in the individual case being

consi dered by the court. No uniform standard
can be laid down for guidance; behavi our

whi ch may constitute cruelty in one case may

not be cruelty in another. There nust be to a

| arge extent a subjective as well as an objective
aspect i nvol ved; one person nay be able to

tol erate ‘conduct on the part of his or her
spouse which woul d be intolerable to another
Separation is usually preceded by marita

di sput e and unpl easantness. The court shoul d

not grant a decree of divorce on evidence of
nerely distasteful 'or irritating conduct on the
part of the offending spouse. The word ’cruelty’
denot es excessive suffering, severity of pain
nmerci |l essness; not nere di spleasure, irritation
anger or dissatisfaction; furthernore, the Act
requires that cruelty nmust be of such a kind as
to render intolerable continued cohabitation."

In Knoll v. Knoll 10 D.L.R~ (3d) 199, the Ontario
Court of Appeal examined this matter. ~The rel evant
portion reads as under

"Over the years the courts have
steadfastly refrained fromattenpting to
forrmul ate a general definition of cruelty. As
used in ordinary parlance "cruelty" signifies a
di sposition to inflict suffering; to delight in or
exhibit indifference to the pain or m sery of
ot hers; mercil essness or hard-heartedness as
exhibited in action. If in the marriage
rel ati onship one spouse by his conduct causes
want on, malicious or unnecessary infliction of
pai n or suffering upon the body, the feelings or
enotions of the other, his conduct may well
constitute cruelty which will entitle a petitioner
to dissolution of the marriage if, in the court’s
opinion, it amounts to physical or nenta
cruelty "of such a kind as to render intolerable
the continued cohabitation of the spouses.”

In Luther v. Luther [(1978) 5 R F.L. (2d) 285, 26
N.S.R (2d) 232, 40 A P.R 232], the Suprene Court of
Nova Scotia held as under:
" 7. The test of cruelty is in one sense a
subj ective one, nanely, as has been said many
times, is this conduct by this man to this
woran, or vice versa, cruelty? But that does
not mean that what one spouse may consider
cruel is necessarily so. Cruelty nust involve
serious and weighty matters, which
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reasonably consi dered, may cause physical or
nmental suffering. It nust furthernmore -- an
i mportant additional requirenent -- be of such

a nature and kind as to render such conduct
intolerable to a reasonabl e person.”

The Suprene Court further held as under

"9, To constitute nental cruelty, conduct
nmust be much nore than jeal ousy, selfishness
or possessiveness which causes unhappi ness,

di ssatisfaction or enotional upset. Even |ess
can nere inconpatibility or differences in

t erper anent, personality or opinion be

el evated to grounds for - divorce."

I'n anot her case Zal esky v. Zalesky 1 D.L.R (3d)
471, the Manitoba Court of Queen’s Bench observed that
where cohabitati on of the spouses becone intol erable
that woul d be another ground of divorce. The Court held
as under:

"There is nowno need to consider
whet her conduct conpl ai ned of caused ' danger
tolife, linb, or health, bodily or nmentally, or a
reasonabl e apprehensiion of it’ or any of the
variations of that definition to be found in-the
Russel | case.

I n choosing the words " physical or nenta
cruelty of such a kind as to render intol erable
the continued cohabitation of the spouses’
Parliament gave its own fresh conpl ete
statutory definition of the conduct which is a
ground for divorce under s. 3(d) of the Act."

AUSTRALI AN CASES:

In Dunkl ey v. Dunkley (1938) SASR 325, the Court
exam ned the term"legal cruelty" in the foll owi ng words:
"’ Legal cruelty’, means conduct of such a
character as to have caused injury or danger
tolife, linb or health (bodily or nmental), or as
to give rise to a reasonabl e apprehensi on of
danger. Personal viol ence, actual or
threatened, may al one be sufficient; on the
ot her hand, nere vul gar abuse or false
accusations of adultery are ordinarily not
enough; but, if the evidence shows that
conduct of this nature had been persisted in
until the health of the party subjected to it
breaks down, or is likely to break down, under
the strain, a finding of cruelty is justified."

In La Rovere v. La Rovere [4 FLR 1], the Suprene
Court of Tasmania hel d as under
"When the | egal conception of cruelty is
descri bed as being conduct of such a character
as to cause danger to life, linb or health,
bodily or nental, or to give rise to a reasonable
appr ehensi on of such danger, it is vital to bear
in mnd that it conprises two distinct
elements: first, the ill-treatnent conpl ained of,
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and, secondly, the resultant danger or the
apprehension thereof. Thus it is inaccurate

and liable to lead to confusion, if the word
"cruelty’ is used as descriptive only of the
conduct conpl ai ned of, apart fromits effect on
the victim™

We have exani ned and referred to the cases from
the various countries. W find strong basic similarity in
adj udi cation of cases relating to mental cruelty in
matrinonial matters. Now, we deemit appropriate to
deal with the 71st report of the Law Comm ssion of India
on "Irretrievabl e Breakdown of Marriage".

The 71st Report of the Law Commi ssion of India
briefly dealt with the concept of irretrievabl e breakdown
of marriage. This Report was submtted to the
Government on-7th April, 1978. In this Report, it is
nentioned that during last 20 years or so, and now it
woul d be around 50 years, a very inportant question has
engaged the attention of | awers, social scientists and
men of affairs, should the grant of divorce be based on
the fault of the party, or should it be based on the
breakdown of the marriage? The former is known as the
matri noni al of fence theory or fault theory.  The latter has

cone to be known as the breakdown theory. It would be
rel evant to recapitulate recomrendation of the said
Report.

In the Report, it is nentioned that the germ of the
br eakdown theory, so far as Commobnweal th countries
are concerned, may be found in the |egislative and
judicial developnments during a nuch earlier period. | The
(New Zeal and) Di vorce and Matrinoni al Causes
Amendnent Act, 1920, included for the first time the
provi sion that a separation agreenent for three years or
nore was a ground for nmaking a petition to the court for
di vorce and the court was given a discretion (w thout
gui del i nes) whether to grant the divorce or not. The
di scretion conferred by this statute was exercised in a
case Lodder v. Lodder 1921 New Zeal and Law Reports

786. Salnond J., in a passage which has now becone
classic, enunciated the breakdown principle in these
wor ds:

"The Legislature nust, | think, be taken to

have i ntended that separation for three years

is to be accepted by this court, as prima facie a
good ground for divorce. Wen the

matrinonial relation has for that period ceased
to exist de facto, it should, unless there are
speci al reasons to the contrary, cease to exist
de jure also. 1In general, it is not in the
interests of the parties or in the interest of the
public that a man and woman shoul d remain

bound t oget her as husband and wife in | aw

when for a lengthy period they have ceased to

be such in fact. |In the case of such a
separation the essential purposes of marriage
have been frustrated, and its further

continuance is in general not nerely usel ess

but m schi evous. "

In the said Report, it is mentioned that restricting
the ground of divorce to a particular offence or
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matrinonial disability, causes injustice in those cases
where the situation is such that although none of the
parties is at fault, or the fault is of such a nature that the
parties to the marriage do not want to divulge it, yet such
a situation has arisen in which the marriage cannot

survive. The marriage has all the external appearances

of marriage, but none inreality. As is often put pithily,
the marriage is nerely a shell out of which the substance

i s gone. In such circunstances, it is stated, there is
hardly any utility in rmaintaining the marriage as a

f agade, when the enotional and ot her bonds which are of

the essence of marriage have di sappeared.

It is also nentioned in the Report that in case the
marri age has ceased to exist in substance and in reality,
there is no reason for denying divorce, then the parties
al one can deci de whet her-their mutual relationship
provides the fulfilment which they seek. Divorce should
be seen as a solution and an escape route out of a
difficult situation. Such divorce is unconcerned with the
wrongs of the past, but is concerned w th bringing the
parties and the childrento terns with the new situation
and devel oprments by working out the npst satisfactory
basi s upon which they may regulate their relationship in
t he changed circunst ances.

Once the parties have separated and the separation
has continued for a sufficient length of time and one of
them has presented a petition for divorce, it can well be
presumed that the marriage has broken down. The court,
no doubt, should seriously nmake an endeavour to
reconcile the parties; yet, if it is found that the
breakdown is irreparable, then divorce should not be
wi t hhel d. The consequences of preservation in |law of the
unwor kabl e marri age which has long ceased to be
effective are bound to be a source of greater msery for
the parties.

Law of divorce based nainly on fault is inadequate
to deal with a broken marriage. Under the fault theory,
guilt has to be proved; divorce courts are presented
concrete instances of human behavi our as bring the
institution of marriage into disrepute.

This Court in Naveen Kohli v. Neel u Kohl
reported in (2006) 4 SCC 558 dealt with the simlar
issues in detail. Those observations incorporated in
paragraphs 74 to 79 are reiterated in the succeeding
par agr aphs.

"74. We have been principally inpressed by

the consideration that once the narriage has

br oken down beyond repair, it would be
unrealistic for the law not to take notice of that
fact, and it would be harnful to society and
injurious to the interests of the parties. Were
there has been a | ong period of continuous
separation, it may fairly be surm sed that the

mat ri noni al bond is beyond repair. The

marri age becones a fiction, though supported

by a legal tie. By refusing to sever that tie the
law i n such cases does not serve the sanctity

of marriage; on the contrary, it shows scant
regard for the feelings and enptions of the
parties.
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75. Public interest demands not only that the
married status should, as far as possible, as
| ong as possi bl e, and whenever possible, be
mai nt ai ned, but where a marriage has been

wr ecked beyond the hope of sal vage, public
interest lies in the recognition of that fact.

76. Since there is no acceptable way in which
a spouse can be conpelled to resune life with

the consort, nothing is gained by trying to keep
the parties tied for ever to a marriage that in
fact has ceased to exist."

77. Sone jurists have al so expressed their
apprehensi on for introduction of irretrievable
breakdown of marriage as a ground for grant

of the decree of divorce. In their opinion, such
an anendnent in the Act would put human

i ngenuity at a prem um and throw wi de open

the doors to litigation, and will create nore
probl ems then are sought to be sol ved.

78. The other majority view, which is shared

by nmpbst jurists, according to the Law

Conmi ssion Report, is that human life has a
short span and situations causing msery

cannot be allowed to continue indefinitely. A
halt has to be called at some stage. Law
cannot turn a blind eye to such situations, nor
can it decline to give adequate response to the
necessities arising therefrom

79. Wen we carefully eval uate the judgnent

of the H gh Court and scrutinizeits findings in
the background of the facts and circunstances

of this case, it beconmes obvious that the
approach adopted by the Hi gh Court in

deciding this matter is far fromsatisfactory."

On proper analysis and scrutiny of the judgnents of
this Court and other Courts, we have cone to the definite
concl usion that there cannot be any conprehensive
definition of the concept of 'nental cruelty’ w thin which
all kinds of cases of nental cruelty can be covered. No
court in our considered view should even attenpt to give
a conprehensive definition of nental cruelty.

Human mind is extrenely conpl ex and human
behaviour is equally conplicated. Simlarly human
i ngenuity has no bound, therefore, to assinilate the
entire human behaviour in one definition is al nost
i mpossible. What is cruelty in one case may not anopunt
to cruelty in other case. The concept of cruelty differs
from person to person dependi ng upon his upbringing,
| evel of sensitivity, educational, famly and cultura
background, financial position, social status, custons,
traditions, religious beliefs, human val ues and their val ue
system

Apart fromthis, the concept of nental cruelty
cannot remain static; it is bound to change with the
passage of tine, inpact of nodern culture through print
and el ectronic nedia and val ue systemetc. etc. What
may be nental cruelty now may not remain a mental
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cruelty after a passage of tinme or vice versa. There can
never be any strait-jacket forrmula or fixed paraneters for
determ ning nental cruelty in matrinonial matters.

The prudent and appropriate way to adjudicate the case
woul d be to evaluate it on its peculiar facts and

ci rcunst ances whil e taking aforenentioned factors in

consi derati on.

No uni form standard can ever be laid down for
gui dance, yet we deemit appropriate to enunerate some
i nstances of human behavi our which may be relevant in
dealing with the cases of 'nmental cruelty’. The instances
i ndicated in the succeeding paragraphs are only
illustrative and not exhaustive.

(i) On consideration of conplete
matrinonial life of the parties, acute
nmental pain, agony-and suffering as

woul d not make possible for the parties
to live with each other could come within
the broad parameters of nental cruelty.

(ii) On conprehensi ve apprai sal of the entire
matrinonial life of the parties, it becones
abundantly clear that situation is such

that the wonged party cannot reasonably

be asked to put up with such conduct

and continue to live with other party:

(iii) Mere col dness or | ack of “affection cannot
amount to cruelty, frequent rudeness of

| anguage, petul ance of manner,

i ndi fference and negl ect may reach such

a degree that it nakes the married life for

the other spouse absolutely intol erable.

(iv) Mental cruelty is a state of mnd. The
feeling of deep anguish, disappointnent,
frustration in one spouse caused by the

conduct of other for a long tine nmay | ead

to mental cruelty.

(v) A sustai ned course of abusive and
hum liating treatnment calculated to
torture, discommode or render miserable
life of the spouse.

(vi) Sust ai ned unjustifiable conduct and
behavi our of one spouse actually
af fecting physical and nental heal t h of

the ot her spouse. The treatnent
conpl ai ned of and the resultant danger
or appr ehensi on must be very grave,
substantial and wei ghty.

(vii) Sust ai ned reprehensi bl e conduct, studied
negl ect, indifference or total departure
fromthe nornmal standard of conjuga

ki ndness causing injury to nental health
or deriving sadistic pleasure can al so

amount to nental cruelty.

(viii) The conduct nust be nuch nore than

j eal ousy, sel fi shness, possessiveness,
whi ch causes unhappi ness and

di ssati sfaction and enotional upset may
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not be a ground for grant of divorce on
the ground of nental cruelty.

(ix) Mere trivial irritations, quarrels, norma
wear and tear of the married life which
happens in day to day life would not be

adequate for grant of divorce on the

ground of nental cruelty.

(x) The married life should be reviewed as a
whol e and a few isol ated i nstances over a

period of years will not anpbunt to cruelty.

The ill-conduct nust be persistent for a

fairly lengthy period, where the
relati onship has deteriorated to an extent

t hat because of the acts and behavi our of

a spouse, the wronged party finds it

extremely difficult tolive with t he ot her
party any | onger, nay anount to nenta

cruel ty.

(xi) I f a husband subnits hinmself for an
operation of sterilization w thout

nmedi cal reasons and wi thout the consent
or know edge of his wife and simlarly if
the wi fe undergoes vasectony or abortion
wi t hout nedical reason or without the
consent or know edge of her husband,

such an act of the spouse may lead to
mental cruelty.

(xii) Uni | ateral decision of refusal to have
i ntercourse for considerabl e period

wi t hout there being any physica

i ncapacity or valid reason may amount to
mental cruelty.

(xiii) Unilateral decision of either husband or
wife after marriage not to have child from
the marriage may amount to cruelty.

(xiv) VWere there has been a | ong period of
continuous separation, it may fairly be
concl uded that the matrinonial bond is
beyond repair. The marri age becones a
fiction though supported by a legal tie.
By refusing to sever that tie, the lawin
such cases, does not serve the sanctity of
marriage; on the contrary, it shows scant
regard for the feelings and enotions of
the parties. 1In such like situations, it
may |ead to nental cruelty.

VWhen we take into consideration aforenentioned
factors along with an inmportant circunstance that the
parties are adnmittedly living separately for nore than
si xteen and half years (since 27.8.1990) the irresistible
concl usion would be that matrinmonial bond has been
ruptured beyond repair because of the mental cruelty
caused by the respondent.

The High Court in the inpugned judgnent seriously
erred in reversing the judgment of the | earned Additiona
Sessi ons Judge. The High Court in the inpugned
j udgrment ought to have considered the nost inportant
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and vital circunstance of the case in proper perspective
that the parties have been living separately since 27th
August, 1990 and thereafter, the parties did not have any
interaction with each other. When the appellant was
seriously ill and the surgical intervention of bye-pass
surgery had to be restored to, even on that occasion
neither the respondent nor her father or any nenber of
her famly bothered to enquire about the health of the
appel | ant even on tel ephone. This instance is clearly
illustrative of the fact that now the parties have no
enotions, sentinents or feelings for each other at |east
since 27.8.1990. This is a clear case of irretrievable
breakdown of narriage. |I'n our considered view, it is
i npossible to preserve or save the marriage. Any further
effort to keep it alive would prove to be totally counter-
producti ve.

In the backdrop of the spirit of a nunber of decided
cases, the learned Additional District Judge was fully

justified in decreeing the appellant’s suit for divorce. 1In
our view, in a case of this nature, no other logical viewis
possi bl e.

On proper consideration of cumul ative facts and
ci rcunmst ances of this case, in our view, the Hi gh Court
seriously erred in reversing the judgnent of the |earned
Additional District Judge which is based on carefully
wat chi ng the denmeanour of the parties and their
respective witnesses and the ratio and spirit of the
judgments of this Court and other Courts. The Hi gh
Court erred in setting aside a wel l-reasoned judgnent of
the trial court based on the correct analysis of the
concept of mental cruelty. Consequently, the inpugned
judgrment of the High Court is set aside and the judgnent
of the learned Additional District Judge granting the
decree of divorce is restored.

Thi s appeal is accordingly di sposed of but, inthe
facts and circunmstances of the case, we direct the parties
to bear their own costs.




