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Natural resources are the assets of entire nation. 1t is the obligation
of all concerned including Union Covernnent and State Governments to
conserve and not waste these resources. Article 48A of the Constitution of
India requires the State shall endeavour to protect ‘and inprove the
environnent and to safeguard the forest and wild life of the country. Under
Article 51A it is the duty of every citizen to protect and inprove the natura
environnent including forest, |akes, rivers and wild-life and to have
conpassion for living creatures.

In the present case, the question is about conservation, preservation
and protection of forests and the ecol ogy. Wen forest land is used for
non-forest purposes, what neasures are required to be taken to
conpensate for loss of forest land and to conpensate effect on the

ecol ogy, is the main question under consideration

Forests are a vital conponent to sustain the |ife support systemon
the earth. Forests in India have been dw ndling over the years for a
nunber of reasons, one of it being the need to use forest area for
devel opnent activities including econom ¢ devel opnent. Undoubtedly, in
any nation devel opnment is al so necessary but it has to be consistent with
protection of environnents and not at the cost of degradation of
environnents. Any progranme, policy or vision for overall devel opnent
has to evolve a systeni c approach so as to bal ance economic
devel opnent and environnental protection. Both have to go hand in hand.
In ultimte anal ysis, econom c devel opnent at the cost of degradation of
envi ronnents and depl etion of forest cover would not be |long |asting.
Such devel opnent woul d be counter productive. Therefore, there is an
absol ute need to take all precautionary measures when forest |ands are
sought to be directed for non forest use.

The point in issue is whether before diversion of forest |land for non-
forest purposes and consequential |oss of benefits accruing fromthe
forests should not the user agency of such |l and be required to conpensate
for the diversion. |If so, should not the user Agency be required to make
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paynment of Net Present Value (NPV) of such diverted land so as to utilize

the anpunts so received for getting back in long run the benefits which are

| ost by such diversion? What guidelines should be issued for

determni nation of NPV? Should guidelines apply uniformy to all? Howto

cal cul ate NPV? Shoul d sonme projects be exenpted from paynent of NPV?

These are the nmain aspects which require exam nati on and determ nation

in the backdrop of various |egislations which we would presently noti ce.
The legislature to provide for conservation of forest and for matters

connected therewith or ancillary or incidental thereto enacted the Forest

(Conservation) Act, 1980 (for short, the "FC Act’). It postulates that no

State Governnent or other authority shall make, except with the prior

approval of the Central CGovernnent, any order directing that any forest

| and or any portion thereof may be used for any non-forest purpose. The

Central CGovernnent under the FC Act has been enpowered to constitute

a Committee to advice it with regard to grant of approval. Under Section 2

of the Act the question of use of any forest |and for non-forest purposes

and any other matter connected with the conservation of forest may be

referred to such a conmittee by the Central Government under the FC Act.

The contravention of any of the provisions of Section 2 has been nade an

of f ence.

Notici ng the decline in environnent quality due to increasing

pol lution, |oss of vegetal cover and biological diversity, excessive

concentrations of harnful chemicals in the anbient atnmosphere and in

food chains, grow ng risks of environnental accidents and threats to life

support system the Environnent (Protection) Act, 1986 (for short, the 'EP

Act’) has been enacted. It has been noted in the Statenent of Objects and

Reasons that although there are existing |aws dealing directly or indirectly

with several environmental matters, it is necessary to have a genera

| egi slation for environnental protection. Existing |aws generally focus on

specific types of pollution or on specific categories of hazardous

substances. Sone nmmj or -areas of environnental hazards are not covered.

There al so exi st uncovered gaps in areas of nmmjor environnental hazards.

There are inadequate |inkages in handling matters of industrial and

environnental safety. Control mechanisns to guard agai nst sl ow,

i nsi di ous build up of hazardous substances, especially new chemicals, in

the environnent are weak. Because of a nmultiplicity of regulatory

agencies, there is need for an authority which can assune the lead role for

studyi ng, planning and inplenenting |ong-termrequirenents of

environnental safety and to give direction to, and co-ordi nate a system of

speedy and adequate response to energency situations threatening the

environnent. The EP Act was, therefore, enacted to provide for protection

and i mprovenent of environment and for matters connected therew th.

The Central Governnment has been given w de powers to take neasures to

protect and inprove the environnent as provided under Section 3

i ncluding the power to constitute an authority or authorities for the purpose

of exercising and performing such of the powers and functions, /i ncluding

the power to issue directions under Section 5, of the Central CGovernnent

under the Act and for taking neasures with respect to such of the matters

referred to in sub-section (2) of Section 3 as nay be nentioned in the

order and subject to the prejudice and control of the Central Governnent.

Section 5 of the EP Act enpowers the Central CGovernnent, in exercise of

its powers and performance of its function under the Act, to issue

directions in witing to any person, officer or any authority and such

person, officer or authority shall be bound to conply w th such directions.

The Central Governnent has the power to direct the closure, prohibition or

regul ation of any industry, operation or process or stoppage of regulation

of the supply of electricity or water or any other service.

Parliament has al so enacted enactnents to prevent and contro

water pollution and air pollution [The Water (Prevention and Control of

Pol lution) Act, 1974 and the Air (Prevention and Control of Pollution) Act,

1981].

A statenment was placed before this Court by the Centra

Gover nment showi ng the position as on 20th March, 2000 of the cases

approved for diverting forest |ands, stipulation for conmpensatory

af forestati on under the FC Act and the conpensatory afforestation done,
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funds to be utilized and actually utilized. The Court noted the dism
situation as there was a shortfall to the extent of 36% of total afforestation
conpensatory or otherw se afforestation. It further noted that though funds
had been realized by all the States in connection with such afforestation, a
very | arge nunber of States had spent 50% or |ess ampunt on
afforestation. In this background, taking suo noto action, notices were
directed to be issued to the States nentioned in the Order dated 17th April
2000 to explain as to why noneys realized have not been spent on
carrying out afforestation

On 23rd Novenber, 2001, after considering the affidavits that had
been filed, it was noted that |arge sunms of nobney had been realized by
various States fromthe user-agency to whompermts were granted to use
forest land for non-forest purposes. The noneys were paid by user
agencies to the State Governnents for conmpensatory afforestation but the
utilization was only about 83% of the funds actually realized by the State
Covernments, the shortfall being of nearly Rs.200 crores.
The M nistry of Environment and Forests (MOEF) was directed to
fornmul ate a schene providing that whenever any pernmission is granted for
change of 'use of forest |and for non-forest purposes and one of the
conditions of the permissionis that there should be conpensatory
af forestation, then the responsibility of the sane should be that of user-
agency and it should be required to set apart a sum of noney for doing the
needful. In such a case the State Governnent will have to provide or
make avail able | and on which reforestation can take place and this | and
may have to be nade avail able either at the expense of the user-agency or
of the State Government, as the State Governnent nay decide. It was
deci ded that the schenme shall ensure that afforestation takes place as per
the perm ssions which are granted and there should be no shortfall
The scheme was submtted by MOEF-alongwith an affidavit dated
22nd March, 2002.

The Central Empowered Commttee (CEC) on consideration of
rel evant material including the schene submtted by MOEF nade its report
(I'A 826) containing recommendati ons dated 9th August, 2002. The report,
taking note of the present system of conpensatory afforestation as per
gui del i nes issued by MOEF fromtine to tine under the FC Act, the
procedure for receipt and utilization of funds for compensatory
afforestation, activities perm ssible under conpensatory afforestation
adequat e compensation for | oss of forest |and \026 recovery of Net Present
Val ue, funds for catchnment area, treatnent plant and invol venent of user-
agency for compensatory afforestation, nmade the follow ng
recomendati ons :
(a) in addition to the funds realized for
conpensatory afforestation, net present
val ue of the forest |and diverted for non-
forestry purposes shall al so be recovered
fromthe user agencies, while according
approval under the Forest (Conservation)
Act, 1980;
(b) a 'Compensatory Afforestation Fund shall
be created in which all the nonies received
fromthe user-agencies towards
conpensatory afforestation, additiona
conpensatory afforestation, pena
conpensatory afforestation, net present
val ue of forest |and, Catchrment Area
Treatnment Plan funds, etc., shall be
deposited. The rules, procedure and
conposition of the body for management of
the Conpensatory Afforestati on Fund shal
be finalized by the Mnistry of Environnent
& Forests with the concurrence of Centra
Enpowered Comittee within one nonth;
(c) the funds received fromthe user-agencies
in cases where forest land diverted falls
within Protected Areas i.e. area notified
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under Section 18, 26A or 35 of the WId Life
(Protection) Act, 1972, for undertaking
activities related to protection of bio-
diversity, wildlife, etc., shall also be
deposited in this Fund. Such nonies shal

be used exclusively for undertaking
protection and conservation activities in
protected areas of the respective State/UT,
(d) the anmount received on account of
conpensatory afforestati on but not spent or
any bal ance amount lying with the State/UT
or any amount that is yet to be recovered
fromthe user agency shall al so be

deposited in this Fund;

(e) besi des artificial regeneration (plantations),
the funds shall also be utilized for

undert aki ng assi sted natural regeneration
protection of forests and other rel ated
activities. For thi's purpose, site specific
pl ans should be prepared and i npl enent ed

in a time bound nmanner

(f) the user agencies especially the |arge
public sector undertakings such as Power
Gid Corporation, NIPC, etc., which
frequently require/forest land for their
projects should al so be involved in

undert aki ng conpensatory afforestation by
est abl i shi ng Speci al 'Purpose Vehicle.
VWereas the private sector user-agencies

may be involved in nonitoring and nost
importantly, in protection of conpensatory
af forestation. Necessary procedure for this
pur pose woul d be laid down by the MOEF

with the concurrence of the Central

Enmpower ed Commi tt ee.

(9) Pl ant ati ons rmust use local and indi genous
speci es since exotics have |ong term
negative inpacts on the environnent; and

(h) an i ndependent system of concurrent
noni toring and eval uati on shall be evolved
and i mpl enent ed t hrough t he

Conpensatory Afforestation Fund to

ensure effective and proper utilization of
funds.

The aforesaid report, inter alia, notes that there was general
consensus anongst the States/Union Territories that the present practice
of concentrating only on artificial regeneration through plantations should
be dispensed with as it does not adequately conpensates the |oss of
natural forest and that a part of the fund should also be used for assisted
natural regeneration wherein the natural forests are allowed to regenerate
and grow by undertaking silvicultural and cultural operations such as fire
tracing, singalling of seedlings, protection, etc. These activities help in
regenerating the rootstock which may exists in the degraded forests.
Besides, this helps in restoring the natural forests, which is not possible
through plantations. It also noted that to conpensate for the | oss of
tangi ble as well as intangi ble benefits flowing fromthe forest |ands which
has been diverted for non-forest use, the NPV of such land is being
recovered fromthe user agency in the States of Madhya Pradesh,
Chhattisgarh and Bihar. |In the states of Madhya Pradesh and
Chhattisgarh, the NPV is being recovered at the rate of Rs.5.80 |ac per
hectare to Rs.9.20 | ac per hectare of the forest |and dependi ng upon the
quality and density of the forest |land diverted for non-forestry use. The
underlying principle for recovery of NPV was that the plantations raised
under the conpensatory afforestati on schene could never adequately
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conpensate for the loss of natural forests as the plantations require nore
time to mature and even then they are a poor substitute to natural forest. It

noted that States/Union Territories as well as MOEF are of the view that in
addition to the funds realized for conpensatory afforestation, the NPV of
the forest |and being directed for non-forestry purposes should al so be
recovered fromthe user-agenci es.

The MOEF, in principle, accepted the aforesai d reconmendati ons of
CEC. The order dated 29th Cctober, 2002 notices this fact. Further
noticing that no other State had filed any response to the report of CEC,
the Court presumed that the State Governnents were al so not opposed to
the said report and have accepted the same in the sane nanner as Union
of India. On detailed exam nation of the report, the recomendati ons of
CEC were accepted and Union of India was directed to frane
conprehensive rules with regard to the constitution of a body and
managenment of the conpensatory afforestation funds in concurrence wth
the CEC. It was directed that the conpensatory afforestation funds which
had not yet been realized by the States shall be transferred to the
af oresai d body by respective States and the user agencies within six
nonths of /its constitution. In addition, while accordi ng approval under the
FC Act for change in user, the user-agency shall also pay into the said
fund, the NPV of forest |and diverted for non-forest purposes at the rate of
Rs.5.80 lac per hectare to Rs:9.20 | ac per hectare of forest |and depending
upon the quality and density of the land in question converted for non-
forest use. The anpunt was subject to upward revision by the MOEF in
consultation with CEC as and when necessary. The aforesaid
recomendati ons of CEC were accepted.

An application (I.A No.1046) was filed by the MOEF, inter alia,
seeking directions that the NPV calculation shall be part of the detailed
project report submtted to it for a forestry clearance under the FC Act.
During the course of hearing, learned Solicitor General informed this Court
that the Government was agreeable to the suggestions of CEC that noney
recei ved from user-agencies for conpensatory afforestation fund should
be kept in an interest bearing account, though initially it had sone
reservations about it. Reference has also been nade in the application
about exenption being granted to some projects frompaynment of NPV, an
aspect which we woul d consider |ater at an appropriate stage so also the
basis of the calculation of the NPV. W nmay, however, note that although
in the application it was stated that the format issued by the World Bank for
calculation for NPV for the projects shall be the basi's of its calculation, the
| earned Solicitor CGeneral stated that he was not relying upon the said
format. Regarding the mning projects, the application nentions that there
has to be difference in approach for m neral of high volune and | ow
vol une and | ow value and minerals of high value and |l ow volune. It is
stated that levying of flat rates of NPV per hectare basis will, therefore, not
be rational. The application states that in case of mining, NPV-should be
calcul ated at the rate of 10%for the nmajor nminerals and 5% for the minor
mnerals to be |l evied on the annual royalty. An application (1A 1047) has
al so been filed by the Mnistry of Mnes, Government of |ndia taking simlar
pl eas as are taken in | A 1046 seeking directions that in mning NPV may
be cal culated at the rate of 10% and 5% as above noted.

Now, we may refer to Notification dated 23rd April, 2004 issued by
MOEF in exercise of the powers conferred by sub-section (3) of Section 3
of the EP Act constituting an authority known as Conpensatory
Afforestation Fund managenent and Pl anning Authority (hereinafter
referred to as 'CAMPA') for the purpose of managenent of nobney towards
conpensatory afforestation, NPV and any ot her nobney recoverable in
pursuance of this Court’s order and in conpliance of the conditions
stipul ated by the Central Government while according approval under the
FC Act for non-forestry uses of the forest land. The Executive Body of the
Aut hority conprises of the foll ow ng:

(i) Director General of Forests and - Chairperson

Speci al Secretary, Mnistry of

Envi ronnent and Forests, Governnent

of India
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(ii) Addl . Director General of Forests - Menber
(Forests) Mnistry of Environnment and
Forests, CGovernnent of India

(iii) Addl . Di rector General of Forests - Menber
(Widlife)
(iv) | nspect or Ceneral of Forests (Forest - Menber

Conservation), Mnistry of Environnent
And Forests, Government of India

(v) Joint Secretary and Financial Advisor, - Menber
M ni stry of Environnment and Forests,
Government of India

(vi) Chi ef Executive O ficer (CEO - Menber

(vii) A prof essi onal ecol ogi st, not being from -
The Central ‘and State Governnent, for
A period of two years at a tine, for up
Two consecutive terns."

The powers and functions of the Executive Body are:

"(a) depl oynment of staff on contractual basis or
on deput ati on;

(b) financial procedure;

(c) del egation of financial or adm nistrative
power s;

(d) ot her day-to-day working in respect of
recei pts of funds;

(e) i nvest ment of funds;

(f) expendi ture on establishment and ot her

over heads including office accommpdati on
subj ect to the approval of the annua
budget by the Governi ng Body."

Menber

The managenent of the fund i's provided in clause 6.3 and the

di sbursenent of the fund in clause 6.4 of the Notification

read as under:

"6.3 Managenent of the Fund:

(i) The anount col |l ected by the CAMPA shal
be invested in Reserve Bank of India,

Nati onal i zed Banks, Post Ofice,

Covernment Securities, Government Bonds

and deposits.

(ii) The non-recurring as well as recurring cost
for the managenment of CAMPA i ncl uding

the salary and all owances payable to its
officers and staff shall be met by utilizing a
part of the inconme by way of accused

interest on the funds invested by the

CAMPA excl udi ng i ncone from funds

received as per para 6.2(ii).

(iii) The expenditure incurred on independent
nonitoring and eval uation shall be borne by
the CAMPA out of the income by way of

interest on the funds invested by the

CAMPA excl udi ng i ncone from funds

received as para 6.2(iii).

(iv) The CAMPA shall get the annual accounts
audited internally as well as externally
through chartered accountant(s) who are

These cl auses
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on the panel of the Conptroller and

Audi tor- General of India and the auditor(s)
shal | be selected on the approval of the
Gover ni ng Body.

6.4 Di sbursenent of Funds:

(1) The noney received for conmpensatory
af forestation, additional conpensatory

af forestati on may be used as per the site
specific schemes received fromthe States
and Union Territories along with the
proposal s for diversion of forest |and under
the Forest (Conservation) Act, 1980.

(ii) The noney received towards Net Present
Val ue (NPV) shall be used for natura

assi sted regeneration, forest nanagenent,
protection, infrastructure dev el openent,
wildlife protection and managenment, supply
of wood and ot her forest produce saving

devi ces and other allied activities.

(iii) Moni'es realized fromthe user agencies in
pur suance of the Hon’ ble Supreme Court’s
order or decision taken by the Nationa
Board for WIldlife involving cases of
diversion of forest landin protected areas
shall formthe corpus and the incone
therefrom shall be used exclusively for
undert aki ng protecti on and conservation
activities in protected areas of the States
and the Union Territories and i n-exceptiona
ci rcunst ances, a part of the corpus may

al so be used subject to prior approval of

t he CAMPA.

(iv) CAMPA shal | rel ease nonies to concerned
State and Union Territory in predeterm ned
installments through the State Leve
Management Conmittee as per the Annua

Pl an of Operation (APO finalized by the
concerned State and the Union Territory.

(v) The noni es received in CAMPA from a
State or the Union Territory as per para 6.2
and the incone thereon after deducting
expenditure incurred by the CAMPA on its

est abl i shnent cost, nonitoring and

eval uation on a prorate basis shall be used
only in that particular State or the union
Territory."

Clause 6.6 provides for other functions and reads thus:

(i) The CAMPA nmy establish Specia

Pur pose Vehi cl es (SPV) for undertaking
conpensatory afforestation particularly by

i nvol ving | arge public sector undertakings
whi ch frequently require forests and for
their projects, in consultation and as far as
possi ble with the concurrence of the CEC
(ii) The CAMPA nmay al so consi der evol ving
new mechani smto generate additiona

sources of fund for forest conservation
works and to create capacity and data base
for better conceptualization and

managenent of fund."

Havi ng regard to the nature of the functions of the Executive Body of
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the CAMPA, we find substance in the suggestion of |earned Am cus Curiae
that there should be nore involvenent of NGO by including in the
Executive Body, the conservationists, environnmentalists, economnists and
experts in forestry. W are of the view that the Executive Body deserves
to be expanded as, presently, only one professional ecologist is its
menber, remaining all being officers of the Government. W may note

here that a forthright and fair stand was taken by the | earned Solicitor
CGeneral not only in regard to the constitution of CAMPA but on ot her
aspects al so, keeping in view the non-adversarial nature of the litigation
Learned Solicitor General submitted that the Governnment is committed to
conserve the forest and protect the environnents, and would inplement, in
letter and spirit, the directions issued by this Court.

In view of above, we direct that clause 2.2 shall be suitably anended

so as to include two nore environnmentalists, one of whom nmay be expert
inthe field of forest and the other in the field of forest econony

devel opnent. These menbers shall be included in the Executive Body in
consultation with the Chairperson of the CEC

Regardi ng cl ause 6.3(iv), it was suggested that there should be
cor por at e ‘accounti ng based on double entry system and auditing should
be conducted by the Conptroller and Auditor-General (CAG. W see
substance in this suggestion as well.

Clause (v) in 6.4 provides that the nonies received i n CAMPA shal
be used only in that particular State or Union Territory. The clause seens
to be too rigid. Miny atinmes, the effect of degradation of environnent or
depl etion of forest can be felt nore in the adjoining area which may be in a
different State or Union Territory. The effect of environnmental degradation
cannot be restricted to a particular area. The inpact cannot be linited to
the place of origin.  Therefore, we direct that a suitable nodification of the
cl ause shall be made so as to provide that ordinarily expenditure shall be
incurred in the particular Stateor Union Territory but leaving it to the
di scretion of the CAMPA to also incur expenditure . in the State or Union
Territory other than the one nmentioned in clause 6.2 if it considers it
necessary.

Clause 6.6 which by use of the word 'may’” leaves it to the discretion

of the CAMPA to establish Special Performance Vehicle (SPV) for
undert aki ng conpensatory afforestation deserves to be anended so as to
substitute the word "may’ by the word 'shall’ so that the regeneration is
done by some SPV in specified areas.

Now, we cone to the question of the guiding principle to be laid for
determ ning the NPV. Reference was nmade to opinions of various experts
 ayi ng down as to what is the concept of NPV and how it isto be
cal cul ated. The question is also about the legal and jurisdictional basis to
| evy NPV. Most of the States did not object to the recovery of the NPV
fromthe user-agency but strenuously urged that since the | and under the
forest belongs to the State, the anpunt deposited by the user-agency as
NPV shall be paid to them It was also contended on behal f of 'the States
that there should be no NPV on degraded forest. The further submi'ssion
was that all public utility projects shall be exenpted from paynent of NPV.
On the other hand, relying upon the principles of inter-generational equity
and sust ai nabl e devel opnment, M. Harish Salve, |earned senior counse
and Am cus Curiae contended that forest is a part of eco-system and,
therefore, the value to be put and calculated is not only on trees and
| eaves but the basis has to be the preservation of bio-diversity. It is
submitted that NPV is to be levied and coll ected not because property
rights of the States are affected but on account of effect on ecol ogy by
conversion of forest |land for non-forest purpose. Further, M. Salve
submits that the basis for cal culation of NPV should be the econonic
val ue, spread over a period of 50 years, which would be regenerationa
val ue for forest regeneration to be taken into account as opposed to
restoration value, i.e., financial value. Regarding |legal and jurisdictiona
basis to levy NPV, M. Salve contended that there are various | ega
principles which act as source of power to levy NPV. In this regard,
ref erence has been nmade to provision of the FC Act, EP Act and Forest
Policy of 1988. It is contended that these enactnents and the policy are
the measures taken by the |egislature and the Government to discharge
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the constitutional obligation to protect the environments. Reliance is also
pl aced upon the doctrine of public trust, which | earned counsel submts is a
constitutional doctrine.
First, we may consider the neaning of NPV and deternine what is
NPV.

The NPV is the present value (PV) of net cash flow froma project,
di scounted by the cost of capital.

Forestry is a public project. It is inportant to bear in nmind that a
benefit received today is worth nore than that received later. The benefit
received today is in fact 'cost incurred today. Tine value of the cash
inflowoutflowis inmportant in investment appraisal. NPV is a method by
whi ch future expenditures (costs) and benefit are levelised in order to
account for the time value of nobney. The object behind NPV is to |levelise
costs. Wuat is the value of Rupee today would not be the val ue of Rupee
say 50 years later. For exanple, let us have the starting point of value of
Rupee in India in the year 2005 and analyse it with the value of Rupee that
may be in the year 2050. Cost dincurred or to be incurred in 2050 have to
be di scounted by using appropriate paraneters |like rate of discount,
gestation period, ratio of deflators to GDP. Therefore, expenses incurred
i n each year between say 2005 and 2050 have to be brought down to their
present values by using appropriate discount rate in the NPV.

The project like forestry has |ong gestation period of 40-50 years. It
goes through cost cycles each year depending upon inflation, rate of
interest, internal rate of return etc. Therefore, costs for the year 2005 wil |
differ fromthe cost of 2006 and cost of 2006 will differ fromthat of the year
2007 and so on and so forth. However, this constitutes what is called as
conventional method of accounting cost which does not take into account
soci al and econonic cost of diversion of forest.

Cost is a function of the discount rate (a neasure of the val ue of
capital) used. Under NPV, all costs are discounted to some reference date
whi ch we have taken as 2005 for illustration. The total cost reckoned at
this reference date is the sumof present value or future value of costs
di scounted to the year 2005. Simlarly, one can calcul ate the present
val ue of the revenues fromthe expected benefits of forest regeneration

The question then is why charge NPV. 1In the case of a conventiona
project |ike Hydro-electric Project, the accounting procedure is normally
based on Return On Investrment (RO) in which the unit cost of energy

i ncludes return on capital, investnent, depreciation of capital, annual fue
cost and operational and nai ntenance costs. However, RO excludes the
time value of nmoney. It also excludes the gestation period of the project.

Therefore, we have the NPV net hod whi ch di scounts future costs and
future benefits by use of appropriate discount rate and brings down such
costs and benefits to the reference date which in the present case has
been assunmed to be the year 2005.

The question, which we have to answer, is concerning therel evance
of fixing appropriate discount rate in valuation of the costs and benefits
arising fromforestry as a project.

The val ue of any asset is discounted by present value of the
econom c benefits it will generate in future years. For exanple, tinber
asset value is the discounted future stunpage price for mature tinber after
deducting costs of bringing the tinber to maturity. - NPV is one of the
nmet hods for valuation of standing tinber. The general expression V for the
val ue of an asset, in the base year O is sinply the sumof the net
econom ¢ benefits it yields in each year over the life tinme, T, of the Asset,
di scounted to the present value by the discounted rate.

The current nethod of valuing public sector projects, like forestry,
has becone contentious as public sector undertakings agrees for |ower
di scount rate on account of long gestation period. However, the flaw with
this argument is that the low rate of return is conputed w thout including
the intangi ble or environnmental inpacts/benefits emanating fromforest.

How does one val ue the intangibles? There are several nethods,

vi z, opportunity cost, replacenent cost, travel cost, contingent val ue
met hod (CVM and social benefit cost analysis (SBCA).

SBCA can be applied to the evaluation of environnental inpacts of
forestry projects. Here, one nmust appreciate that the environnmenta
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outputs fromforests appear as public goods for which there is no narket.

Various environmental outputs can be classified into this category, nanely,
Fl ood Control Benefits

WAt er Production

Soi | Conservation

Qut door Recreation

Bi odi versity & Conservation

Habi t at

Air Purification

The problemin valuation of the above outputs is: allocation of fixed
costs according to the contribution of each product in total revenue. This is
because except contributiion of tinmber product, contribution of the other
above-noted outputs is not known, especially intangible outputs. However,
under SBCA, benefits from each of the above environmental outputs are
identifiable. For exanple, flood control benefits arise because of the role
of forests as streamregulator.. Simlarly, valuation nethod for each of the
above outputs differs.” In valuing biodiversity, CVWMis useful. SBCAis
hel pful in placing nmonetary value on carbon storage on air purification

The point is that for each of the above functions of the forests,

di fferent nmethods of val uation have to be applied. Various nethods have

been used to estimate the value of environnent |ike CVM Opportunity

Cost Met hod, Travel Cost Method, SBCA etc. It would be appropriate if

body of experts exam ne the aspect and report to this Court suggesting the

best nethod depending on factors |ike gestation period, rate of discount
(interest), density of the forest, social benefits of the project undertaken by
PSU etc. They will take into account economic val ues associated with

forests, viz., direct use values, indirect use values such as val ue of
environnental benefits fromthe forest, option values and exi stence val ue.

The above di scussi on shows that NPV hel ps levelising the costs of
public projects like forestry.” It is an inportant tool of SBCA. Under SBCA
benefits from each of the above environnental outputs are identifiable.
Hence, applying NPV, one can allocate | evelised costs according to the
contribution of each product in the total revenue. It is inportant to bear in
mnd that a benefit or cost received or incurred nowis worth nmore than that
received or incurred later. Therefore, using the appropriate discount rate
hel ps to aggregate nmargi nal benefits and costs. The choice of interest rate
depends upon tine preference. For public project, such as forestry, a
soci al discount rate, which indicates time preference of the society, should
be used.

Forest sustainability is an integral part of forest managenent and
policy that also has a unique dom nating feature and calls for forest owners
and society to nake a long-term (50 years or longer) conmitnent to
nmanage the forest for future generation. One of the viewpoints for
sustaining forest is a naturally functioning forest ecosystem This view
poi nt takes a man and nature relationship to the point of endorsing to, the
extent possible, the notion of letting forest devel op and process without
significant human intervention. A strong adoption of the naturalistic value
systemthat whatever nature does is better than what humans do, this is
al nost the "nature dom nates nman" perspective. Parks and natural reserve
creations; non-intervention in insect, disease and fire process; and
reduction of human activities are typical policy situation. This viewoint
has been endorsed by 1988 Forest Policy of Governnent of India.

Yet anot her viewpoint recogni zes the pragmatic reality faced by the
governments and the administrative, nanely, trees don't vote while people
do. Sone of the criteria reflecting key el ements of ecol ogical, economc
and social sustainability are:

1. Conservation of biological diversity.

2. Mai nt enance of productive capacity of forest

ecosyst ens.

3. Mai nt enance of forest ecosystemhealth and vitality.
4. Conservation and mai ntenance of soil and water
resour ces.

5. Mai nt enance of forest contribution to gl obal carbon

cycl es.
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6. Mai nt enance and enhancenent of long-termnultiple
soci oeconom ¢ benefits to neet the needs of societies.

7. Legal, institutional and econonic framework for forest

conservation and sustai nabl e managenent .

An expert dealing with principles and applications of forest valuation
on the aspect of value of inputs and outcones and conditions, says
"Deci sion making in forest managenent requires
that we understand the relative val ues of inputs,
out comes, and conditions. Cost values for inputs
such as | abour, capital, interest, supplies, |ega
advi ce, trades, and other nmanagement activities
as well as the narket val ue of existing tinber
stands are relatively easy to obtain. Qutconmes or
resulting condition valuesare nore difficult, but
we need neasures of the val ues of tinberland,
recreation, water, wldlife, visual amenities,
bi odi versity, environnental services, and
ecol ogi cal process to hel p gui de nmanagenent
deci si ons. By under standing nmarket, social and
ot her values of forests, we can better allocate our
scarce and val uable resources to attain the
desired m x of outcones and conditions."

The enphasis is on ecosystem nanagenent phil osophy that has
greater enphasis on integration, biological diversity and ecol ogi ca
processes.

In respect of working econom c values of the outcone, it is said:
“In real world forest managenent situations,
deci sion makers are faced with severa
alternatives and potentially large sets of criteria
related to the ecol ogical, econom ¢ and socia
i npacts of these alternatives. It would be very
easy to generate a nearly inconprehensible table
that docunented every physical, biol ogi cal
economi ¢, and social outcome and condition
resulting fromeach nanagenent alternative
Such information could include outconme |levels for
wat er yield, sedinment production, and tinber
grow h; popul ation trends for inportant wildlife
speci es; and recreation use for backcountry and
devel oped recreation sites. Simlarly, information
on the econom c val ue of these outcomes can be
estimated by means of the nmethods di scussed in
chapter 8 and added to our inpact table. To this
aval anche of information, we could add the
i npacts on the social well-being of |ocal and
regi onal communities. The forest nmanagenent
anal yst can easily overwhel mthe decision
makers and stakehol ders with information."

Dealing with fundanental of decision analyses to achieve ecol ogical
econom ¢ and social goals, it is said that what is to be broadly kept in view
is:

"Ecol ogi cal and environnental goals are

i nportant to forest managers, |andowners, and

their stakehol ders, we need information about

how deci sion alternatives affect such goals.

These goals can be broadly stated as

1. Mai nt ai ni ng and enhancing forest productivity
2. Conservation of biological diversity

3. Protecti ng and enhanci ng environment a
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conditions."

The aforesaid al so shows that NPV as a tool of SBCA is required to
be based on Total Econom c Value (TEV). It indicates the conponents of
TEV. It further shows what are the type of agency or experts which are
required to exam ne these issues.

Dealing with co-relation between econom cs and envi ronnenta
managenent, in 'Environnental Econonmics in practice’ edited by M.
Copal K. Kadekodi in his wite up through case studies, answers the
guestion as to what has economcs got to do with environnmenta
managenment. The author says that econonmics is the science of explaining
the behavi our of different agents who take part in production, consunption
and distribution activities in the econony and nake deci sions regarding
the use of resources. That, environnmental economics focuses on narket
and non-mar ket behaviour of different agents in the society regarding
natural and environnental resources, viewed fromintergenerational, inter-
tenmporal and different institutional frameworks. (Enphasis supplied by us)

It is further stated that one of the najor branches of econom c theory
is the "theory of value'. Econom c theory always nmakes a distinction
bet ween value and price. _Answering the question as to why value natura
resources specifically, it is stated that one reason is that there is no narket
for ecosystem services such as nutritional cycle, carbon sequestration,
wat er shed functions, tenperature control; soil conservation etc. It is also
stated that assuming there are nmarkets, they do not do their job well. This
mar ket may be regul ated one. There nay be restrictions on entry as a
result of licensing or rationing introduced by the Governnent. For the
above reasons, it is concluded that val uati on beyond the present is
necessary and for natural resource Accounting NPV method is a nust.

M. Salve advocates for Total Economic Value (TEV) on the ground
that TEV expresses the full range of value or benefits \026 both tangible and
intangible. Basically, it is understood that natural and environnenta
resources provide several 'use values" and ' non-use values’ to enhance
human wel fare and provide sustainability to all lives (often termed as
ant hr opogeni ¢ val ues). Conceptually, it is the sum of use values (UV) and
non-use value (NUV) which constitutes the TEV. Further el aborations W
option value (OV) non-use value (NW) etc. have been given. The WV, it is
stated, can be further broadly classified into three groups \026 direct, indirect
and option values. Direct Use Values (DW) refer to the current use
(consunption) of the resources and services provided directly by natura
and environnental resources. Exanples are the use of tinber and non-
ti mber forest products. Recreation (tourismto wldlife sanctuaries or
H mal ayan d aci ers, nountains), education, research etc., are exanpl es of

di rect non-consunptive use values. Indirect Use Values (1W) generally
are referred to the ecol ogi cal functions that natural resource environnents
provide. It can be broadly classified into three groups \026 watershed val ues,

ecosystem servi ces and evol uti onary processes. The Optional Value (OV)
is associated with the benefits received by retaining the option of using a
resource (say a river basin) in the future by protecting or preserving it
today, when its future demand and supply is uncertain. Take the exanple
of the Narmada river basin
It is not necessary to delve further in this matter since ultimately it
woul d be for the experts to exam ne and assist this Court as to the Mde
to be adopted for valuation, nanely, TEV, CYM SBCA etc. It-is for the
experts to tell us as to what NPV should be applied in case of m nes and
different types of forests. W may only note that basis of these val uations
is the theory of sustainable devel opnent, i.e., devel opnent that neets the
needs of the present w thout conpromising with the ability of future
generations to neet their own needs. Despite various el aborations,
definition of sustainable devel opnent, though very old, still is wdely
accepted world over and has been reiterated by this Court in catena of
cases.

Regardi ng the paraneters for valuation of |oss of forest, we may
only note as to what is stated by Mnistry of Environment and Forests,
CGovernment in its handbook | ayi ng down guidelines and clarifications upto
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June 2004 while considering the grant of approval under Section 2 of the
FC Act. Dealing with environmental |osses (soil erosion, effect on
hydrol ogi cal cycle, wildlife habitat, microclimte upsetting of ecol ogica
bal ance), the guidelines provide that though technical judgment would be
primarily applied in determ ning the | osses, as a thunb rule, the

envi ronnent al val ue of one hectare of fully stocked forest (density 1.0)
woul d be taken as Rs. 126.74 | akhs to accrue over a period of 50 years.

The value will reduce with density, for exanple, if density is 0.4, the value
will work out at Rs.50.696 |akhs. So, if a project which requires
deforestation of 1 hectare of forest of density 0.4 gives nonetary returns
worth over Rs.50.696 | akhs over a period of 50 years, may be consi dered

to give a positive cost benefit ratio. The figure of assuned environmenta
value will change if there is an increase in bank rate; the change will be
proportional to percentage increase in the bank rate. M. Kanchan

Chopra, while conducting the case study of Keol adeo National Park in
respect of econonic val uation of biodiversity at the institute of econonic
growth, Delhi as apart of the Capacity 21 project sponsored by the UNDP
and MOEF, Government of |India exam ned the question as to what kind of

val ues are to be taken into consideration. As per the study, different
conponent's of bi odiversity system possess different kinds of value (1) a
comodi ty value (as for instance the value of grass in a park), (2) an
amenity value (the recreationvalue of the park) and/or (3) a noral value

(the right of the flora and fauna of the park to exist). It is recognized that it
is difficult to val ue ecosystem since it possesses a |arge nunber of
characteristic, nore than just market oriented ones. It also |leads to the

need to carry out bio-diversity valuation both in terns of its market |inkage
and the existence value outside the nmarket as considered rel evant by a set
of pre-identified stakeholders. It is, however, evident that while working
out bio-diversity valuation, it i's not trees and the |eaves but is nuch nore.
Various techniques for valuing biodiversity that have been devel oped to
assess the value of living resources and habitats rich in such resources
have been considered by the author for her case study while considering
the aspect of value, their nature and stakeholders interest. In so far as the
val ue of ecology function in whichthe stakehol ders or scientists, tourists,
vill age residents, non-users, the nature of value is \026 regul ati on of water,
nutrient cycle, flood control. These instances have been noted to highlight
the inportance of the biodiversity valuation to protect the environnents.
The concl usions and the policy reconmendati ons of the author are:
"Bi odiversity valuation has inportant inplications
for decision naking with respect to alternative
uses of land, water and biol ogi cal resources.
Since all value does not get reflected in markets,
its valuation al so rai ses nethodol ogi cal problens
regardi ng the kinds of value that are being
captured by the particular techni que bei ng used.
Si mul taneously, in the context of a devel oping
country, it is inmportant to evol ve nethods of
management that enabl e sel f-financing
nmechani sns of conservation. This inplies that
bi odi versity value for which a narket exists nust
be taken note of, while sinultaneously naking
sure that the natural capital inherent in
bi odi versity rich areas is preserved and val ues
whi ch are crucial for sone stakehol ders but
cannot be expressed in the market are reflected
in societal decision naking.
A focus on both the above aspects is
necessary. It is inmportant to take note of the
nature of nmarket demand for aspects of
bi odi versity that stakehol ders, such as tourists,
express a reveal ed preference for by way of
paying a price for it. Sinultaneously, it is
i mportant to examine the extent to which a
convergence or divergence exists between val ue
perceptions of this and other categories of
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stakeholders. It is in this spirit that two alternative
net hodol ogi es are used here to arrive at an

econom ¢ val uation of biodiversity in Keol adeo

Nati onal Park. The travel-cost mnethodol ogy

captures the market-I|inked values of tourism and

recreation. It throws up the follow ng policy
i mplications :
1. Keeping in mnd the |location of the park

and the consequent joint product nature of

its services, cost incurred locally is a better

i ndex of the price paid by tourists. It is

found that denmand for tourismservices is

fairly insensitive to price. A redistribution of
the benefits and costs of the park through

an increase in entry fee would not affect the
demand for its services.

2. Cross-substitution between different

cat egori es of stakeholders can inprove the
financi al ‘'managenent of the wetland. A

part of the proceeds can go to the loca
managenent.. Al-so, high-income tourists,
scientists and even non-users-with a stake

in preservation can pay for or conpensate

| ow-i ncone stakehol ders for possible |Ioss

in welfare due to lI'imts on extraction and

use.

3. However, the limt to such a policy is
det er mi ned by the nunber of visitors and

their possible inpact on the health of the
wetland. Such a constraint did not appear

to be operational in the context of the

present park.

I dentification and ranki ng of val ues of different
aspects of biodiversity resources as perceived
and expressed by different categories of

st akehol ders nanmely scientists, tourists, |oca
villagers and non-users is an inportant object in
the process of valuation. |In the KNP study, a fair
degree of congruence with respect of ecol ogica
function value and livelihood val ue i s discovered
to exist in the perceptions of diverse groups.

St akehol ders as diverse as scientists, tourists,

| ocal villagers and non-users give high rankings to
t hese uses."

Next question is to which expert reference shall be nade. Counse

for parties agree that Institute of Medical Economic Gowh is an/institute
of em nence having been set up about half a century earlier. It has also
been pointed out that this Institute is getting regul ar’ mai nt enance and
devel opnent grant from I ndi an Council of Social Sciences research

(1 CSSR) . Further, it appears that the Institute is also receiving research
and training grants from M nistry of Finance, Mnistry of Health and Famly
Wel fare and M nistry of Agriculture, besides National Bank for Agriculture
and Rural Devel opnent. W have been informed that em nent faculty

nmenbers in the institute are engaged in the field of research and

Ms. Kanchan Chopra, (Ph.D. Econom cs, University of Delhi) is one such
faculty nmenmber and her field of specialization is resources and

envi ronnental economics, agriculture and rural devel opnent and proj ect

eval uation. The matter deserves to be referred to a commttee of experts
in respect whereof we will in latter part of the judgment issue appropriate
directions.

Next, we will deal with the contention of M. Venugopal who,
appearing for State of Kerala, subnmitted that the State has no objection to
the levy of NPV but the anbunt so received should come to the State.
Referring to Notification dated 23rd April, 2004 constituti ng CAMPA,
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| ear ned counsel contended that clause 6.4 of the said Notification, which
deal s with disbursement of the funds, does not envi sage the amount being

di sbursed to the State Governnent. Learned senior counsel also

chal | enged the constitutional validity of the Notification. The contention put
forth is that the Notification does not have any Parlianentary or Legislative

control. Referring to various clauses of the notification, it was contended
that fund sought to be created under CAMPA | acks accountability and puts
aside financial control. There is a total |lack of financial discipline which
| earned counsel contends, is against the constitutional framework. It was

further contended that the forests vest in the Governnent; the sane are
State properties and, therefore, all anpunts received shall go to
Consol i dated Fund of India or Consolidated Fund of the State or to Public
Funds, as the case nmay be.. Reference has al so been nade to the
provi sions of the Conptroller and Auditor-General (Duties, Powers and
Condi tions of Service) Act, 1971 (for short, the 'CAG Act’) and the
submi ssion is that no provision under the Notification shows that the
account can be subjected to audit under the CAG Act. The contention, in
short, /is that constitutionally it is not perm ssible to any person or authority
to hold funds collect on behalf of the Government. This is basis for urging
that the ‘Notification dated 23rd April, 2004 is unconstitutional

For exam ning the nature of the fund sought to be regul ated by
CAMPA, brief reference is necessary to be made to some of constitutiona
provi si ons.
Article 110 in so far as the Parlianment is concerned and Article 199
in so far as the Stateis concerned, while defining Mney Bills make a
deemi ng provision for certain contingencies.. Article 110(1)(f) and Article
199(1)(f) read as under
"110. Definition of "Mney Bills".\027(1) For the

purposes of this Chapter, a Bill shall be deened
to be a Money Bill if it contains only provisions
dealing with all or any of the follow ng matters,
nanely :--

(a) to (d) \005.

(f) the recei pt of nmoney on account of the
Consol i dated Fund of India or the public
account of India or the custody or issue of
such nmoney or the audit of the accounts of
the Union or of a State; or

XXX XXX XXX

199. definition of "Mney Bills".\027(1) For the
purposes of this Chapter, a Bill shall be

deenmed to be a Money Bill if it contains

only provisions dealing with all or any of the
following matters, nanely

(a) to (d) V005

(f) the recei pt of nmoney on account of the
Consol i dated Fund of the State or the

public account of the State or the custody

or issue of such noney; or"

The contention is that Notification constituting CAMPA shall be
deened to be a Money Bill

Articles 294 and 295 deal with succession to property, assets, rights,
liabilities and obligations in certain cases as fromthe comencenent of
the Constitution of India, providing for vesting of the properties and assets
in the Union and in the States. These articles were referred to contend
that forest is the property and asset of the State.

Article 266 deals with Consolidated Fund of India and of the States.
Article 283 deals with custody of the consolidated funds, contingency funds
and the noneys credited to the public accounts. Article 284 deals with
ot her noni es received by public servants in courts and postul ates the
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sane shall be paid into the public account of India or the public account of
the State, as the case may be.

Article 266(1) deals with all revenues received by the Governnent of

India, all loans raised by that Government by the issue of treasury bills,

| oans or ways and neans advances and all noneys received by that

CGovernment in repaynment of |oans shall formone consolidated fund to be
entitled "the Consolidated Fund of India", and |ikewi se the sumreceived by
Governnent of State shall formone consolidated fund to be entitled "the
Consol idated Fund of the State". Article 266(2) stipulates that all other
public noneys received by or on behalf of the Governnent of India or the
CGovernment of a State shall be credited to the public account of India or
the public account of the State, as the case may be.

Third category of receipt is in terns of Article 284 which is required

to be paid into the public account of India or the public account of the
State, as the case may be.

Chapter 111 of CAG Act deals with duties and powers of the

Conptroller and Auditor-General. Section 10 thereof deals with

conpi l ation of accounts of Union and the States by CAG Under Section

11, the CAGis required to prepare and submt accounts to the President,
CGovernors of State and Adm nistrators of Union Territories having
Legi sl ative Assenblies. Under Section 12, CAGis required to give

i nformation and render assistance to the Union CGovernment and the State
Covernments. Section 13 sets out general provisions relating to audit.
Under this provision, it shall be the duty of the CAGto audit all expenditure
fromthe Consolidated Fund of India and of each State and of each Union
Territory having a Legislative Assenbly and to ascertain whether the

noneys shown in the accounts as having been di sbursed were |legally
avai l abl e for and applicable to the service or purpose to which they have
been applied or charged and whether the expenditure confornms to the
authority which governs-it; to audit all transactions of the Union and of the
State relating to contingency funds and public account; to audit all trading,
manuf acturing, profit and | oss accounts and bal ance sheet and ot her

subsi diary accounts kept in any departnment of the union or of a State; and
in each case to report on the expenditure, transactions or accounts so
audited by him Section 14 of CAG Act deals with audit of receipts and
expendi ture of bodies and authorities substantially financed from Union or
State revenues. Section 15 provides for the functions of CAGin the case
of the grants or |oans given to other authorities or bodies.  Section 16
deals with audit of receipts of Union or of States and Section 17 with audit
of accounts of stores and stock. Section 18 provides for the powers of

CAG in connection with audit and accounts. The audit of Governnent
conpani es and corporations by CAGis dealt wth under Section 19.

Section 20 is in the nature of a residuary provision providing that CAG if
requested by the President of India or the Governor of the State or the
Admi ni strator of Union of Territory having a Legislative Assenbly to
undertake the audit of the accounts of such other body or authority of

whi ch audit has been entrusted to CAG the CAG shall undertake such

audit. Chapter IIl shows the responsibility of. CAGto conduct audit in the
manner provided in the |aw or on request nade for the audit in the nmanner
provi ded under Section 20.

Rel yi ng on aforesaid constitutional provisions and-al so of CAG Act, it

was contended that the notification constituting CAMPA is unconstitutiona
as it does not stipulate that the ambunts coll ected on behal f of Governnent
shall go to the relevant consolidation fund or to public fund. Further, no
provi si on has been nade for audit under the CAT Act. To examne this
contention, it is necessary to determ ne the nature of Fund dealt with by
CAMPA.

The background under which the fund cane to be created has

al ready been noted. Noticing fast depletion of forests, the fund was
ordered to be utilized for protection of forests and environments. The
environnents are not the State property and are national asset. It is the
obligation of all to conserve the environnents and for its utilization, it is
necessary to have regard to the principles of sustainable devel opnent and

i nter-generational equity.

Reverting now specifically to forests, if it beconmes necessary for
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econom ¢ devel opnent to use the sanme for non-forest purpose, then

bef ore grant of permi ssion for diversion of forest |land, there should be

sonme schene wher eunder | o0ss occurring due to such diversion can be

made up by adopting both short term neasures as well as long term

nmeasures one of it being a regeneration programe. Natural regeneration

is along process. It requires huge ambunts. It requires a policy and
direction. It requires proper use of funds for regeneration of depleted forest
and ecol ogy. The natural resources like forests are in trust with the present
generation. In this light, various statutes noted above have been enacted

by the Parlianent. Keeping in viewthe letter and spirit of those statutes

and constitutional provisions, the legality of CAMPA and the power to issue
directions for natural regeneration and utilization of funds is required to be
appreci ated. The body set up or fund generated to protect ecol ogy and

provide for regeneration cannot in constitutional schene of things be

consi dered and treated as a fund under Article 266 or Article 283 or Article
284 of the Constitution of -India. Wien seen in this light, neither Article 110
nor Article 199 and/or Article 294 or 195 woul d have any application

There i's an additional reason for the view that NPV will not fall under
Article 110 or 199 or 195 of the Constitution. Qur constitution draws a
di stinct line between a "TAX* and a "FEE". |In case of Ratilal Panachand

Gandhi v. State of Bonmbay & Ors. [1954 SCR 1055], one of the

guesti ons which arose for determ nation was regardi ng constitutiona

validity of Section 58 of Bombay Public Trust Act, 1950. That section

makes it obligatory on every Public Trust to pay to the Adm nistration Fund
a contribution at suchtine and in such manner as may be prescri bed.

Under the rules, the contribution was fixed at the rate of 2% per annum
upon the gross annual incone of every Public Trust. Failure to pay such
contribution was nade liable to penalty under Section 66 of the Act. It was
cont ended on behal f of the Trustees that the |evy of contribution under
Section 58 was in substance the levy of a tax, it was beyond the

conpetence of the State legislature to enact such a provision. This
argunent was rejected by this Court by holding that the Administration

Fund constituted under Section 57 of Bonbay Public Trust Act was a

Speci al Fund which was to be applied exclusively for paynent of charges

for expenses incidental to the regulation of Public Trusts and in carrying
into effect the provisions of the Act. Under Section 57 Special Fund vested
in the Charity Comm ssioner. That Fund was set up fromthe charges

| evied on various Trusts in the State. The Fund was to be nanaged by the

Charity Commi ssioner. All investnents were to be nade by the Charity
Conmi ssioner. All disbursenments were to be made by himin the manner
prescribed by the rules. The col | ections of these charges, deployed in the

Special Fund, were not nerged in the general revenue, but these

col l ections were earmarked and set apart for the purposes of the Act. This
Court further noticed that the Charity Conmi ssioner and the servants

appoi nted under the Act drew their salary fromthe Consolidated Fund of

the State. However, this Court observed that Section 57 was enacted to
facilitate the Adm nistration and not with a viewto mx up the Fund with the
general revenue collected for government purposes. Therefore, this Court
held that Public Trusts Adninistration Fund was set up to neet al

expenses of the adm nistration of Trust property within the schene of the
Act and it is to neet such expenses that they |evy was nade and

col l ections were effected. Therefore, this Court held that such payments
were levied for rendering service which the State considers beneficial in
public interest. |In the circunstances, it was held that Section 57 and
Section 58 of the 1950 Act were not ultra vires the State |egislature
because they did not levy a tax but they levied a fee which cane within
Entry 47 of List Ill of Seventh Schedule to the Constitution, which reads as
under :

"47. Fees in respect of any of the matters in this

Li st, but not including fees taken in any court."

Thus reading Entry 47 with Entry 20 of the sane List, the inposition
of NPV is a charge or a fee which falls within Entry 47 read with Entry 20 of
List Il of Seventh Schedule to the Constitution. The Fund set up is a part
"of econom ¢ and social planning" which comes within Entry 20 of List 111
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and the charge which is levied for that purpose would cone under Entry 47
of List Ill and, therefore, Article 110 is not attracted.

To sustain ecol ogical, econonmc and social values, in so far as

forests are concerned, primarily, it is a question of Forest Managenment. In
the introduction chapter of Forest Managenment, Fourth Edition, co-

aut hored by Lawence S. Davis, Professor Emeritus, University of

Cal i forni a-Brakel ey, K. Norman Johnson, Orgeon State University, Peter S.
Bettinger, Orgeon State University and Theodore E. Howard, University of

New Hanpshire, authors have said that "forest managenent remains the

attenpt to guide forests toward a society’s goals. A forest manager is the
catal yst of this effort. As such, the nanager needs an earthy

under st andi ng of biol ogi cal process; a know edge of animals and their

habi tats; an appreciation  of streans and their environnents; the |ong-

range vi ewpoi nt of a planner; the patience of a |abour negotiator, the skills
of an administrator; and the alertness, flexibility and all-round
resour cef ul ness of a successful business executive. Above all, the forest
manager requires a genuine sense and feeling for the forest as an entity."
This objective is to be borne in mnd while considering the question of

ecol ogy as opposed to nere conpensatory afforestation. Conpensatory
afforestation is only a snall portion in the long range efforts in the field of

regeneration. It has beensaid that recognizing the aforesaid uniqueness
whi l e applying the principles of nanagenent is the heart of forest
managemnent .

Forest Managenent planning involves a blend of ecol ogical
econom ¢ and social systens with the econonic and social sides of
pl anning often just as conplex as the ecol ogical sides. Table 1.1 gives
exanpl es of decisions needed in the managenment of forest as under
"Table 1.1

Exanmpl es of deci sions needed in the nmanagenent of

forests

Type of deci sion

Exanpl e

Extent and distribution of

reserves

W | der ness

Management enphases for

areas where active managenent

will occur

Bi g game enphasi s, high-
intensity tinmber production,
sceni c areas

Types of activities allowed
Ti mber harvest, prescribed

fire

Aggr egat e harvest |evel over
time

Evenfl ow, nondecl i ni ng
yield

Silvicultural system
Even- aged, uneven-aged
Age structure of forest
Areas by 10-year age

cl asses

Si ze and shape of treatnent
units

Smal | units versus |arge
units

Spatial pattern of treatnment units
Concentrated or dispersed

cutting bl ocks

Protection strategy

W dfire suppression policy
Vertical and horizonta

di versity/stand density
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Approach to partial cutting
and prescribed burning
Regenerati on harvest timng
Rot ati on age (even-aged),
cutting cycle (uneven-aged)
Regener ati on net hod
Clearcutting, clearcutting
with | eave trees,
shel t erwood, sel ection,
prescribed fire, natura

di sturbance.”

When permission is granted by the Governnment of India to use the

forest land for non-forest purposes, it is not unconditional. Conditions are
attached mainly with a viewto protect the environments and to make good

the loss likely to occur by grant of such perm ssion. The paynment into

such a fund or inposition of conditions are for the protection of natura
resources. ~The Notification dated 23rd April, 2004 sets up a body to which
paynment is nmade so that the said body can carry out the statutory and
constitutional obligations. Since the ampunt does not go to the accounts
postul ated by Article 283, the said provision shall have no application
Simlarly, the provisions of the CAG Act would al so have no application. At
the sane tine, it may be noted that clause 6.3 stipulates the audit through
Chartered Accountants on the panel of CAG In order to provide for

financial discipline, transparency and accountability, it would be
appropriate to provide for corporate accounting on the principles of double
entry system W are further of the view that the accounts of the Fund
shal |l be subjected to internal Statutory Audit, the Statutory Auditors to be
taken fromthe panel of CAG The internal audit shall be conducted every
si x nont hs.

The duty to preserve natural resources in pristine purity has been
highlighted in MC. Mhta v. Kamal Nath & Os. [(1997) 1 SCC 388].

After considering the opinion of various renowned authors and deci si ons
rendered by other countries as well on environment and ecol ogy, this

Court held that the notion that the public has a right to expect certain |ands
and natural areas to retain their natural characteristics is finding its way
into the law of the land. The Court accepted the applicability of public trust
doctrine and held that it was founded on the ideas that certain comon
properties such as rivers, sea-shore, forests and the air were held by the
CGovernment in trusteeship for the free and uninpeded use of the genera
public. These natural resources have a great inportance to the people as

a whole that it would wholly unjustified to nake t hem subject to private
owner ship. These resources being a gift of-nature, should be nmade freely
avail abl e to everyone irrespective of the status inlife. The doctrine enjoins
upon the CGovernnent to protect the resources for the enjoyment of 'the
general public rather than to permt their use for private ownership or
commer ci al purposes. It was held that our |egal system\026 based on
Engl i sh common | aw \ 026 i ncludes the public trust doctrine as part of its
jurisprudence. The State is the trustee of all natural resources which are
by nature neant for public use and enjoynment. Public at large is the
beneficiary of these resources. The State as a trustee is under a |l ega

duty to protect these natural resources. Summing up the Court said

"We are fully aware that the issues presented in

this case illustrate the classic struggle between

t hose menbers of the public who would preserve

our rivers, forests, parks and open lands in their

pristine purity and those charged with

adm ni strative responsibilities who, under the

pressures of the changi ng needs of an

i ncreasingly conplex society, find it necessary to

encroach to some extent upon open | ands

her et of ore considered inviolate to change. The

resolution of this conflict in any given case is for
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the legislature and not the courts. |If there is a |law
nmade by Parlianent or the State Legislatures the
courts can serve as an instrunment of determnining

| egislative intent in the exercise of its powers of
judicial review under the Constitution. But in the
absence of any legislation, the executive acting
under the doctrine of public trust cannot abdicate
the natural resources and convert theminto

private ownership, or for comrercial use. The
aesthetic use and the pristine glory of the natura
resources, the environment and the ecosystens

of our country cannot be pernmitted to be eroded

for private, comercial or any other use unless

the courts find it necessary, in good faith, for the
public good and in public interest to encroach

upon the said resources."

In view of above, we hold that the natural resources are not

owner shi p /of any one State or individual, public at large is its beneficiary
and, therefore, the contention of M. Venugopal that the ampbunt of NPV

shal | be nade over to the State Governnment cannot be accepted.

The I ndi an Forest Act was enacted to consolidate the law relating to
forests, the transit of forest-produce and the duty |eviable on tinber and
ot her forest-produce. The focus of this Act is on the proprietary rights.
Section 3 enmpowers /the State Governnment to constitute any forest |and or
waste | and which is the property of the Governnent or over which the
Government has proprietary rights, or-to the whole or any part of the forest
produce of which the Government is entitled ina reserved forest in the
manner provided in the Act. As provided in Section 5, no right can be
acquired over the land in respect whereof notification has been issued

under Section 4. In the manner provided in Section 11, the Forest

Settlement Officer is enpowered to acquire the |land. Section 20 provides
for declaration of reserved forest. No right in or over a reserved forest can
be acquired, as provided in Section 23. “Acts prohibited in respect of
forests have been incorporated in Section 25. Section 29 deals with

decl aration of protect forest and Section 30 enpowers the State

Government to issue notification reserving trees etc. in a protected forest.
The power of the State Governnent for protection of forest has been

provided in Section 35. The power to inpose duty on tinber and ot her

forest produce is contained in Section 39 of the Act.

Fromthe above, it can be seen that scheme of 1927 Act is a State

management and regul ation of the forest. On the assunption that loca
conmunities were incapable of scientific nanagenent of forest, the British
CGovernment introduced Forest Policy and Managenent by setting up a

forest departnent and enacting the |Indian Forest ‘Act, 1878 whi ch was

amended fromtine to tinme. By passage of time, it was found that the

provi sions of the said Act were not adequate and, thus, in order to
consolidate the lawrelating to forest, the transit of forest produce and the
duty leviable for tinber and other forest produce, the Indian Forest Act,
1927 was enacted. To further tighten the nanagenent and regul ation, the

FC Act of 1980 was enacted. It becane necessary for conservation of

forest on realizing that there has been | arge scale of deforestation which is
causi ng ecol ogi cal inbal ance | eading to environnental deterioration. This
led to enactnment of the FC Act providing for prohibition foruse of forest

| and for non-forest purpose by anyone including the State Governnent or
other authorities except with the prior approval of the Central Governnent.
This |l egislature was enacted, as already noted, after Forest and Wldlife
were taken out fromthe State |list and placed in the Concurrent list. At the
same time, Article 48A was inserted in the Constitution of India for
protection and i nprovenent of environments and safeguardi ng forest and
wildlife in the year 1977.

The basis objectives leading to the |Iaying down of the Nationa

Forest Policy, 1988 may al so be noted and al so the need and requirenent

for its enforcement. This policy was framed on realizing that 1952 Forest
Policy for the managenent of State forest in the country had not halted the
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depletion of forests. It was, therefore, considered necessary to evolve a
fresh policy for future to lay down new strategi es of forest conservation
whi ch had become inmperative. Conservation includes preservation

mai nt enance, sustainable utilization, restorati on and enhancenment of the
natural environnent. The principal aimof the forest policy is to ensure
environnental stability and mai ntenance of ecol ogi cal bal ance incl uding
at nospheric equilibriumwhich are vital for sustenance of all |ife forns,
human, aninmal and plant. The derivation of direct econom c benefit nust
be subordinated to this principal aim

The forest policy has a statutory flavour. The non-fulfillment of
aforesaid principle aimwould be violative of Articles 14 and 21 of the
Constitution. The basic objectives of the Forest Policy, 1988 are:

"2.1 The basic objectives that should govern the

Nati onal Forest Policy are the foll ow ng:

-- Mai nt enance of environnmental stability

t hrough preservation and, where

necessary, restoration of the ecol ogica

bal ance t hat has been adversely disturbed

by serious depletion of the forests of the

country.

-- Conserving the natural heritage of the

country by preserving the remaining natura

forests with the vast variety of flora and

fauna, which represent the renmarkable

bi ol ogi cal diversity and genetic resources of

the country.

-- Checki ng soil erosion and denudation-in

the catchnent areas of rivers, |akes

reservoirs in the interest of soil and water

conservation, for mtigating floods and

droughts and for the retardation of silation

of reservoirs.

-- Checki ng the extension of sand-dunes in

the desert areas of Rajasthan and al ong

the coastal tracts

-- I ncreasing substantially the forest/tree

cover in the country through nmassive

af forestation and social forestry

progranmes, especially on all denuded,

degraded and unproductive | ands.

-- Meeting the requirements of fuelwood,

fodder, m nor forest produce and snal

timber of the rural and tribal popul ations.

-- I ncreasing the productivity of forests to

neet essential national needs.

-- Encouraging efficient utilization of forest

produce and maxi num substitution of

wood.

-- Creating a massive people’s novenent

with the invol venent of women, for

achi eving these objectives and to minimze

pressure on existing forests.

2.2 The principal aimof Forest Policy nust be

to ensure environmental stability and

mai nt enance of ecol ogi cal bal ance

i ncl udi ng atnmospheric equilibriumwhich are

vital for sustenance of all life forms, human

ani mal and plant. The derivation of direct

econom ¢ benefit nust be subordinated to

this principal aim™

It has been recogni zed that one of the essentials for forest

nmanagenment i s the conservation of total biological diversity, the network of
nati onal parks, sanctuaries, biosphere reserves and other protected areas
to be strengthened and extended adequately.
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The strategy under the Forest Policy is to have a m ni mum of one-
third of the total Iand area of the country under forest or tree-cover. |In the

hills and in nmountai nous regions, the aimshould be to maintain two-third of
the area under such cover in order to prevent erosion and | and
degradation and to ensure the stability of the fragile ecosystem C ause
4.3 lays down the aspects of managenent of State forests. It would be
instructive to reproduce hereunder certain parts of the Policy with a viewto
have clarity of the aimto be achieved.
"4.3.1. Schemes and projects which interfere with
forest that clothe steep slopes, catchments of
rivers, lakes, and reservoirs, geologically unstable
terrain an d such other ecologically sensitive
areas should be severely restricted. Tropica
rain/noi st forest, particularly in areas like
Arunachal Pradesh, Kerala, Andaman and
Ni cobar 1slands should be totally safeguarded.
4.3.2. No forest should be pernitted to be worked
wi t hout the Government havi ng approved t he
managenent pl an, which should be in a
prescribed format and in keeping with the
Nati onal Forest Policy. The Central Governnent
shoul d i ssue necessary guidelines to the State
Government in this regard and nonitor
conpl i ance.
XXX XXX XXX
4.4.1. forest land or land with tree cover shoul d
not be treated nerely as a resource readily
available to be utilized for various projects and
programes, but as a national asset which
requires to be properly safeguarded for providing
sustai ned benefits to the entire conmunity:.
Di version of forest land for any non-forest
pur pose shoul d be subject to the nost carefu
exam nations by specialists fromthe standpoint of
soci al and environnmental costs and benefits.
Construction of dams and reservoirs, mning and
i ndustrial devel opnent and expansi on of
agriculture should be consistent with the needs
for conservation of trees and forests. Projects
whi ch invol ve such diversion shoul d be | east
provide in their investnent budget, funds for
regeneration/ conpensatory afforestation
4.4.2. Beneficiaries who are allowed m ning and
quarrying in forest land and in |land covered by
trees should be required to repair and re-vegetate
the area in accordance with established forestry
practice. No mining | ease should be granted to
any party, private or public, wi thout a proper mne
managenent pl an appraised fromthe
environnental angle and enforced by adequate

machi nery.
XXX XXX XXX
4.6 Havi ng regard to the synbiotic relationship

between the tribal people and forests, a prinmary
task of all agencies responsible for forest
managenent, including the forest devel opnent
corporations should be to associate the triba
peopl e closely in the protection, regeneration and
devel opnent of forests as well as to provide

gai nful enploynment to people living in and around
the forest. While safeguarding the customary
rights and interests of such people, forestry
programmes shoul d pay special attention to the
fol | owi ng\ 027

-- One of the major cause for degradation of
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forest is illegal cutting and renoval by
contractors and their labour. |In order to put

an end to this practice, contractors should
be replaced by institutions such as triba
cooperatives, |abour cooperatives,
government corporations, etc. as early as
possi bl e;
-- Protection, regeneration and optimm
col l ection of minor forest produce al ong
with institutional arrangenents for the
mar ket i ng of such produce;
-- Devel opnment of forest villages on par with
revenue vill ages;
-- Fam | y-oriented schenes for inproving the
status of the tribal beneficiaries; and,
-- Undert aki ng integrated area devel oprment
programres to nmeet the needs of the triba
econony in the around the forest areas,
i ncludi ng the provision of alternative
sources of donestic energy on a
subsi di zed basi's, to reduce pressure on the
exi sting forest areas.

XXX XXX
4.8.1. Encroachnment on forest |ands has been on
the increase. This trend has to be arrested and
ef fective action taken to prevent its continuance.
There should be no regul arization of existing
encroachment s.

XXX XXX
4.9. The mai n considerations governing the
establi shment of forest-based industries and
supply of raw material to them should be as
follows :
-- As far as possible, a forest-based industry
shoul d raise the raw materi al needed for
meeting its own requirenents, preferably
by establishnment of direct relationship
bet ween the factory and the individuals
who can grow the raw material by support
the individuals with inputs including credit,
constant technical advice and finally
harvesting and transport services.
-- No forest-based enterprise, except that at
the village or cottage |level, should be
permtted in the future unless it has been
first cleared after a careful scrutiny with
regard to assured availability of raw
material. |In any case, the fuel, fodder and
ti mber requirements of |ocal population
shoul d not be sacrificed for this purpose.
-- Forest - based i ndustries nmust not only
provi de enpl oynment to | ocal people on
priority but also involve themfully in raising
trees and raw materi al
-- Natural forests serve as a gene poo
resources and help to naintain ecol ogi ca
bal ance. Such forests will not, therefore,
be made available to industries for
undert aki ng plantati on and for any ot her
activities.
-- Framers, particularly small and margi na
farnmers woul d be encouraged to grow, on
mar gi nal / degraded | ands avail able with
them wood species required for industries.
These may al so be grown along with fue
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and fodder species on comunity | ands not

required for pasture purposes, and by

forest departnent/corporations on

degraded forests, not earnmarked for natura
regeneration.

-- The practice of supply of forest produce to
i ndustry at concessional prices should

cease. |Industry should be encouraged to

use alternative law materials. Inport of

wood and wood products shoul d be

liberalized.

-- The above considerations will, however, be

subject to the current policy relating to | and
ceiling and | and-| aws.

XXX XXX XXX
4. 16. The objective of this revised Policy cannot
be achi eved without the investnment of
financial and other resources ona
substantial scale. ~Such investnent is
i ndeed fully justified considering the
contribution of forests in maintaining
essential ecol ogical processes and life-
support systens and in preserving genetic
diversity. Forest should not be | ooked upon
as a source of revenue. Forests are a
renewabl e natural resource. They are a
nati onal asset to be protected and
enhanced for the well being of the people
and the Nation."

It is clearly a constitutional inperative to preserve and enhance
forest cover as a natural gene pool reserve.
As opposed to the above, the ground reality has been depletion of
forest.
The shift in the approach of the legislation is evident fromthe FC Act
of 1980 when conpared with the schene underlying the Indian Forest Act,
1927 which was State oriented for conserving the Forest Policy of 1952.
Further, in 1977, Forest and WIldlife were takenout fromthe State |ist and
i ncorporated in Concurrent list. Considering compulsions of States and
| arge depletion of forest, these |egislative nmeasures have shifted the
responsibility fromStates to Centre. Mreover, any threat to the ecol ogy
can lead to violation of right of enjoynment of healthy |ife guaranteed under
Article 21 which is required to be protected. The Constitution of India
enjoins upon this Court a duty to protect environments:
The af oresai d background has been given to denonstrate that the
obj ect of amount of NPV is to utilize the fund to conserve the ecol ogy
wi thout in any manner affecting proprietary rights of the State Governnent
over the land, tinber or the mnerals. The Notification dated 23rd April,
2004 does not deprive any State of any land tinber or mneral and,
therefore, there is no question of disbursenment of “any amount to the State.
The danage to environment is a damage to the country’s assets as a
whol e. Ecol ogy knows no boundaries. It can have inmpact on the climate.
The principles and parameters for valuation of the damage have to be
evol ved al so keeping in viewthe likely inpact of activities onfuture
generati on.

We have already noted that this natter canme to be exani ned on
Central CGovernnment filing statement showi ng the disnal state of affairs of
the forest in the country. It is evident that despite the FC Act and the forest
policy the forests have been rapidly depleting. The forest policy
recogni zes this fact and, in fact, was involved to check the nenace of fast
eroding of forest in the country. Despite constitutional anendnents made
ef fective fromthe begi nning of 1977 and despite various environnenta
| aws enacted between 1974-1986 depl etion of forest has not halted.

The State of Forest Report 1995 published by Forest Survey of India
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when conpared with the State of Forest Report 1997 al so shows that there
has been consi derabl e depletion of forest cover. It also shows the l[imted

regeneration. A conparison of the two reveals that total forest cover of the
country decreased from 638,879 sg.km to 633,397 sq.km, thus showi ng a
net loss of 5,482 sg.km Further it reveals that there has been a net
decrease of 17,777 sq.km of dense forest cover of the country while open
forests and nmangroves have increased by 12,001 sq. km and 294 sq. km
respectively. The redeem ng feature, however, is an inmprovenent which
can be seen fromthe State of Forest Report 2001. Learned Anmicus
Curiae subnmits that inprovenent is a result of strict vigil on account of
various orders passed by this Court fromtime to time. |t cannot be
doubted that it is necessary to continue the efforts for regeneration of
forest.

It woul d al so be useful to make a mention of the order dated 22nd
Sept enber, 2000 passed by this Court which led to grant of sanction of
rupees 1,000 crores for mmintenance of forest under the 12th Fi nance
Conmi ssi on (2005-2010). ~The said order took note of the fact that felling
of the trees is far in excess of what would be justified with reference to
regeneration, and the main cause is non-availability of sufficient funds. It
al so notices that even with regard to the felling of trees as per working
plans in the last three years, the correspondi ng prescription for
regeneration has not been inplenented. It further notices that there
cannot be any felling wthout regenerati on because that will, over a period
of time, only result in forest vanishing. Further, the order says that the
shortfall of regeneration which has resulted in depletion of forest cover has
to be made up. The court took note of the suggestion that for regeneration
there should be a joint venture between State of Madhya Pradesh \ 026 a
State having a large forest area, and the Central CGovernnment whereby the
wor ki ng capital, in whole or substantially the whole, can be provided by the
Central Governnment and the regeneration of degraded forests carried out.
Taking an overall view, it is-inportant for the nation that in certain areas
where natural forest exists, the same shoul d be preserved and at the sane
time the Central Governnment shoul d consi der whet her \the deficient States
shoul d not be asked to contribute towards the preservation of the existing
forest cover and the conpensation/incentive given to the forest rich States

to preserve and regenerate forests. ~In a sense, there should be a
partnership of all the States to ensure the nai ntenance and i nprovenent
of forest cover. It was observed that this suggestion should be considered

by a Committee of Secretary (MOF) and the Secretary (MOEF) in
consultation with the Chief Secretaries of all the States.

Para 14.25 of the 12th Fi nance Conmi ssion Report deals wth
mai nt enance of forest. Noticing that several States have represented that
subsequent to the restrictions placed by this Court on exploitation of forest
weal th, the forests have becone a net liability for the States rather than a
source of revenue and nai ntenance of forest-has becone a probl emdue
to financial constraints, these States pleaded that separate grant should be
provi ded for maintenance of forest. Recognising that forest are a nationa
weal th and the country as a whole has the responsibility in preserving the
sai d national wealth, the Conm ssion decided to recomend a grant of
rupees 1000 crores spread over the award period 2005-2010 for
mai nt enance of forest. This would be over and above what the States
have been spending through their forest departnments. | The amount was
di stributed anong the States based on their forest area, to be spent for
preservation of forest wealth. 1In this light, it is not open to the State
Government to contend that the ampbunt of NPV paid by the user agency
shal | be handed over to them
Ref erence nmay al so be nmade to report of the Planni ng Conmi ssion
(Chapter IX) relating to forest environments in Tenth Five Year Plan (2002-
2007) whi ch has taken note of the fact that sustainability is not an option
but inperative since without it environnental deterioration and economc
decline will be feeding each other |eading to poverty, pollution, poor health,
political upheaval and unrest. Environnent cuts across all sectors of
devel opnent. The rapid increase in green house gases in the
at nosphere, |and degradation, deteriorating conditions of fragile eco
systens, deforestation, |oss of biodiversity and environnental pollution




This document is retrieved c ASE G URU
ht t p: //JUDIS.NIC. I N SUPREVE COURT OF | NDI A from https://casequru.in @Pa-g-e—zﬁ of

have becone subjects of serious global concern. The overall inpact of

these phenonena is likely to result in depletion of ozone | ayer, change of
climite, rise in sea-level loss of natural resources, reduction in their
productivity ultimately | eading to an ecol ogical crisis affecting |ivelihood
options for devel opment and over all deterioration in quality of life.

Fromthe above report, it follows that the deterioration and
consequently preservation of eco-systens cannot be area or state specific
and that utnost attention is required to be accorded to conservation of
natural resources and for inprovenent of the status of our environnents.

The report notices the need to tackle the environnental degradation in a
holistic manner in order to ensure both econom ¢ and environnenta
sustainability. Forests play an inportant role in environnental and

econom ¢ sustainability. It takes note of the forests being consistently and
seriously underval ued in econonic and social terns. It recognizes that the
econoni ¢ val ue of the eco-systemservices of the forests is vast though it

is extrenely difficult to quantify. It takes note of the fact that generally
much of the | and-use decision that presently drives forest change takes
relatively little account of these values. The country’'s forest resource is
under tremendous pressure. Note has been taken of the fact that India's

bi ol ogi cal diversity is reflected in the heterogeneity of its forest cover. It is
one of the 12 “nega-diversity countries of the world. India is also at the
neeting zone of three major zone of three nmajor bio-geographic real s,

nanely, the Indo-Mlayan (the richest in the world), the Eurasian and Afro-
tropical. India also has the two richest bio-diversity areas, one in the
northeast and the other in the Western Ghats. The biological diversity is
bei ng conserved through a network of biosphere reserves, national parks

and sanctuaries, however, the chall enges for conservation enmanate from

popul ati on pressures, adverse inpacts of industrialization and intensifying
threat fromillegal trade.

The inportance of conserving and nmanagi ng exi sting natural forest
and forest soils, which-are very |arge stores of carbon, has been
enphasized as it will significantly reduce greenhouse gas em ssions. To
devel op and protect forest, a scientific nanagenent is necessary so as to
enhance productivity, density and health. Forestry projects have to |ay
enphasi s on nanagenent and rejuvenation of natural forests. The fragile
eco-systens should be properly managed in order to safeguard the
livelihood of mllions of people.

The national devel opnent agenda nust recogni ze the necessity of
protecting the |ong-term ecol ogi cal security. The problemarea is the
growi ng popul ation, high degree of nmechanismand steep rise in energy
use which has led to activities that directly or indirectly affect the
sustainability of the environment.

It is recognized that the sustainabl e use of bio-diversity is
fundanental to ecol ogi cal sustainable. The | oss of bio-diversity stens
fromdestruction of the habitat, extension of agriculture, filling up of wet
| ands, conversion of rich bio-diversity sites for hunman settl ement and
i ndustrial devel opnent, destruction of coastal areas and uncontroll ed
comercial exploitation. It is thus evident that the preservation of eco-
systens, bio-diversity and environment whet her exam ned on conmmon | aw
principle or statutory principle or constitutional principle eying fromany
angle it is clearly a national issue to be tackled-at the national |evel. Al
initiatives are required to seriously pursue.

Dealing with inter-generational justice, it has been rightly observed
that posterity shall not be treated like dirt. In an article published in 2003
Col unbi a Journal of Environnental Law (28 Colum J. Envtl.L.185), the
aut hor says that the way in which a society cares or does not care for its
dirt \026 its land \026 reflects the degree to which it cares or does not care for its
own | ong-term future.

We may also briefly refer to Public Trust doctrine and its applicability
to the matters under consideration. The Public Trust Doctrine | ooks
beyond the need of the present generation and al so suggests that certain
resources are invested with a special nature. It would be instructive to
nake a note of a story given in by Tinmothy Patrick Brady in Boston Coll ege
Environmental Affairs Law Review, Spring 1990 under the title 'But nost of
it belongs to those yet to be born’. The story relates to digging of well at
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the time of drought. Wen a Frenchman told villagers of a prudent African
solution of digging well, many villagers agreed but others argued that it will

bring people fromother villages and they would bring their cattle and that
woul d i ncrease the pressure on the already precious water. The

Frenchman told the villagers that why not explain to themthat the well is
only for your own village and they can dig their owm. It was then said that
"water is not only ours, but is gift of nature from God and nust be shared.
Utimately, they concluded that it was wiser not to dig the well at all. The
noral of the story is that we are trustees of natural resources which bel ong
to all including future generation as well. The public trust doctrine has to

be used to protect the right of this as also future generation.
Havi ng regard to the above, anmpbunts under CAMPA have to be
used for regeneration of eco-systemand the same cannot be handed over
to any State Governnent on the prem se that ecology is not property of
any State but belongs to all being a gift of nature for entire nation. The
object of the FC Act and EP Act is protection of environnents. These Acts
do not deal with any propriety rights of anyone.
As already stated the question as to what amount of NPV is required
to be paid to-achieve these object is a matter to be gone into by the
experts. ' However, the anounts shall have to be updated fromtine to tine
after every three years. For grant of approval under Section 2 of the FC
Act besides payment of NPV as being presently cal cul ated by MOEF, the
user agencies shall have to give undertakings to pay the remaining
amount, if any, pending finalization of determ nation by the experts.
Turning now to the grant of exenption to certain projects, |earned
Solicitor General submitted that Governnent hospitals, dispensaries, non-
comer ci al government ventures |ike schools, rain water harvesting tanks,
sever lines, village roads etc. are the projects nmeant for public welfare and
have no adverse inpact on environnment as such and, therefore, these
cases deserve to be granted exenption. Learned Ami cus Curiae has no
obj ection to non-comercial and non-revenue earning Governnent public
wel fare projects being treated differently and granted exenption fromthe
purvi ew of the paynent of NPV. Subnission was al so nade by | earned
counsel appearing for sonme of the parties that other projects like irrigation
hydro electricity or other simlar projects engaged in public welfare and
public utility activities too deserve to be simlarly treated and granted
exenption. On behalf of the National Hydro Project Corporation Ltd.
(NHPC), it was submitted that dams/hydro electric projects and ot her
simlar projects are undertaken in public interest and these will also not
create environnental pollution and nere fact of these are revenue earning
projects should not be taken as a ground to treat themdifferently.
Rel i ance has been pl aced on observati ons made in H ndustan Mtors
Ltd. & Anr. v. N. Siva Kumar & Anr. [(2000) 10 SCC 664] to contend that
such a project is not a pollution industry. This decision is not relevant for
determ ni ng the question about |evy and paynent of NPV. The question is
not only about these and projects referred by the Solicitor General not
creating pollution but is about diversion of forest |and for non-forest
pur pose, thereby depleting forest so as to utilize land area iin setting up
these projects. A distinction has to be nmintained between a project set up
for providing public utility but which is revenue earning, the category to
whi ch the project of NHPC falls and the governnent ‘projects of the nature
above referred like hospitals, schools etc., non-revenue earning projects.
A balance is required to be maintained in the devel opnent and protection
of environments. As already noted, the devel opment has to be based on
sustainability. |If NHPC uses the forest | and for non forest purposes, the
paynment of NPV is to protect the ecol ogical and bio-diversity having regard
to the doctrines above referred. GCenerally speaking, projects |ike NHPC
are commercial ventures.
VWhat we have stated above is also applicable to subm ssions nade
on behalf of Gid Corporation of Oissa (GRIDCO, State of Utranchal and
State of Madhya Pradesh. W are unable to accept the subm ssion that
wherever the governnent is the user agency in notified forest area,
protected forest/reserved forest etc., NPV should not be charged. Such a
subm ssi on cannot be accepted in the teeth of Section 2 of the FC Act and
ot her environmental |aws noticed herei nbefore.
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The subm ssion made on behal f of the Federation of |Indian M nera
I ndustries about calculation of NPV at the rate of 10 per cent for mmjor
m neral and 5 per cent for minor mineral as already noted cannot be
accepted. The question is not of the value of the mineral or it being high
val ue and | ow volume and mineral of high volune and | ow val ue, the
guestion is about use of the forest areas and need to protect the
environnents in the nmanner above stated. A larger public interest has to
be the guiding principle and not the present interest of user agency only.
We are of the view that the question as to which class of projects
deserve to be exenpted can first be exam ned by experts having regard to
principles laid in this judgnent and in receipt of the report fromthem this
Court would further exam ne the matter and i ssue appropriate directions.
However, prima facie we feel that revenue earning projects do not deserve
simlar treatment as non-revenue earning public welfare projects.
We are clear that if let |oose, the benefits achieved as indicated in
the State Forest Report of 2001 woul d be | ost and we may be agai n where
we were in 1990's or 1980's and earlier period during which there was
i mrense depl eti on of forest and insignificant regeneration
The work of regeneration and also of compul sory afforestation
requires 'special , specific and expert attention and we see no illegality in
est abl i shnent of Special Purpose Vehicle (SPV) in terms of clause 6.6
above quoted except that for present till further orders it would be
necessary to nmonitor the establishment of SPV. Thus, in respect of clause
6.6 in relation to establishnment of SPV, we hold that before establishing
SPV, its format shall be filed in Court and SPV shall not be established
wi t hout pernission of the Court. Further in our view the constitution of
authority (CAMPA) is necessary to fully and effectively inplenent
recomendati on dated 9th August, 2002 made by CEC for protection of
envi r onnent
In view of the aforesaid discussion, our conclusions are:
1. Except for governnment projects |ike hospitals,
di spensari es and schools referred to inthe body of the
judgrment, all other projects shall be required to pay

NPV t hough final decision on this matter wll be taken
after receipt of Expert Committee Report.

2. The payment to CAMPA under notification dated 23rd
April, 2004 is constitutional andvalid.

3. The amounts are required to be used for achieving

ecol ogi cal plans and for protecting the environment and

for the regeneration of forest and mmintenance of

ecol ogi cal bal ance and eco-systens. The paynent of

NPV is for protection of environment and not in relation

to any propriety rights.

4, Fund has been created having regard to the principles
of intergenerational justice and to undertake short term

and | ong-term measures.

5. The NPV has to be worked out on economc! principles.
In view of the above, we issue followﬁng directions:
A An expert conmittee conprising of three experts

i ncludi ng Ms. Kanchan to be appointed within a period of
one month by the Institution of Econonmic Growh (North

Canpus) .

B. The conmittee of experts woul d exam ne the follow ng
i ssues:

(i) To identify and define paraneters

(scientific, bio-metric and social) on the
basi s of which each of the categories of
val ues of forest |and shoul d be estimated.
(ii) To fornul ate a practical nethodol ogy
applicable to different bio-geographica
zones of India for estimation of the val ues
in nmonetary terms in respect of each of the
above categories of forest val ues.
(iii) To illustratively apply this nethodol ogy to




This document is retrieved

http://JUDIS.NIC IN SUPREME COURT OF | NDI A

from https://casequru.in

(GCASEGURY.

obtai n actual numerical values for different
forest types for each bio-geographica

zone in the country.

(iv) To deternine on the basis of established
principles of public finance, who should

pay the costs of restoration and/or

conpensation with respect to each

category of values of forests.

(v) Wi ch projects deserve to be exenpted
from Paynment of NPV

C. The user agencies shall give undertakings for the
further paynent, if any, ‘as nmay be deternm ned on
recei pt of report fromthe expert body.

D. The Special Purpose Vehicle shall be established with
the perm ssion of the Court.

E. The Institute shall send report of Committee of Experts
within a period of four nonths.

F. The vari ous cl auses of CAMPA shall be suitably

nodified interns of this judgnment within a period of one
nont h.
Li st after four nonths.




